
$230, subdivision 10, paragraph (h) of the New York
State Public Health Law.

Five days after receipt of this Order, you will be required to deliver to the Board of
Professional Medical Conduct your license to practice medicine if said license has been revoked,
annulled, suspended or surrendered, together with the registration certificate. Delivery shall be
by either certified mail or in person to:

Office of Professional Medical Conduct
New York State Department of Health
Hedley Park Place
433 River Street-Fourth Floor
Troy, New York 12180

(No.98~85)  of the Professional
Medical Conduct Administrative Review Board in the above referenced matter. This
Determination and Order shall be deemed effective upon receipt or seven (7) days after mailing
by certified mail as per the provisions of 

McAndrew:

Enclosed please find the Determination and Order 

& Tarantino
39 State Street-Suite 500
Rochester, New York 14614

John McAndrew, M.D.
35 Lime Rock Lane
Rochester, New York 14610

RE: In the Matter of John McAndrew, M.D.

Dear Mr. Donovan, Mr. Brown and Dr. 

NW Department of Health
Corning Tower Room 2509
Empire State Plaza
Albany, New York 12237

David E. Brown, Esq.
Brown 

- RETURN RECEIPT REOUESTED

Kevin P. Donovan, Esq.
Jude Mulvey, Esq.

DeBuono, M.D., M.P.H.
Commissioner

September 10, 1998

Dennis P. Whalen
Executive Deputy Commissioner

CERTIFIED MAIL 

12180-2299

Barbara A. 

STATE OF NEW YORK
DEPARTMENT OF HEALTH
433 River Street, Suite 303 Troy, New York 
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Enclosure

9230-c(5)].

Sincerely,

3
Tyrone T. Butler, Director
Bureau of Adjudication

affidavit  to that effect. If subsequently you locate the requested
items, they must then be delivered to the Office of Professional Medical Conduct in the manner
noted above.

This exhausts all administrative remedies in this matter [PI-IL 

If your license or registration certificate is lost, misplaced or its whereabouts is otherwise
unknown, you shall submit an 



1997),

the Respondent asks the ARB to overturn the Committee’s Determination, arguing that the evidence

failed to support the Committee’s Determination, alleging error by the Committee’s Administrative

Officer and challenging the Committee’s penalty as harsh and excessive. After considering the record

and the submissions by both parties, the ARB sustains the Committee’s Determination that the

Respondent failed to maintain adequate records and we sustain the Determination, as to the care for

certain patients, that the Respondent practiced with gross negligence and negligence on more than one

occasion. We overturn the Committee’s Determination that the Respondent practiced with gross

negligence or negligence in other patient cases and we overturn the Committee’s Determination that

the Respondent practiced with gross incompetence or incompetence on more than one occasion. We

overturn the Committee’s Determination revoking the Respondent’s License. We vote to suspend the

Respondent’s License for one year, stay the final six months and we place the Respondent on

probation for five years,

under the probation.

following the suspension, with a practice monitor for the first two

$230-c(4)(a)(McKinney’s  Supp. 

1998), a BPMC

Committee found that the Respondent practiced medicine with gross and repeated negligence and

incompetence, and failed to maintain accurate patient records, in providing care to six obstetrics

patients. The Committee voted to revoke the Respondent’s License to practice medicine in New York

State. In this proceeding, pursuant to N.Y. Pub. Health Law 

(McKinney Supp. 3 6530 Educ. Law 

tier a hearing into charges that the Respondent committed physician professional

misconduct under the definitions in N. Y. 

& Jude Mulvey, Esqs.

Horan served as the Board‘s Administrative Officer.

For the Respondent: David E. Brown, Esq.
For the Petitioner: Kevin P. Donovan 

& Shapiro.
Administrative Law Judge James F. 

: Briber, Grossman, Lynch, Price 

IBPMC)

Before Board Members 

- 85
Proceeding to review a Determination by a Hearing Committee (Committee)
from Board for Professional Medical Conduct 

Review
Board (ARB)
Determination and
Order 98 

McAndrew, M.D. (Respondent)

Administrative 

mpv

In The Matter Of

John 

: DEPARTMENT OF HEALTH (Petitioner) STATE. OF NEW YORK 



- failed to document adequate indications for performing a vacuum extraction.

2

andi 

- discharged the Patient inappropriately following a premature membrane rupture.

without a documented, adequate discharge plan for the unreliable patient, with a high risk pregnancy

- failed to perform an adequate history or physical,

after  a premature membrane rupture, with no

appropriate plan or follow up.

As to the care for Patient B, the Committee found that the Respondent:

- discharged the patient inappropriately 

- failed to follow up a urine culture consistent with Gardenella Vaginalis (a bacteria

presence that presents risks such as pre-term labor and premature membrane rupture), and

- failed to perform or note an adequate history or physical,

A, the Committee determined that the Respondent:

P

through E. As to the care for Patient 

tht

charges ensued before the Committee who rendered the Determination that the Board now reviews

The Committee found the Respondent guilty under each misconduct specification.

The Committee found that the Respondent failed to maintain accurate records for Patients 

thti

privacy. The records charges involved only the records for Patients A through E. A hearing on 

from the care the Respondent, an obstetrician/gynecologist provided to six patients.

from pre-natal care through delivery. The record refers to the patients by initials to protect 

_ practicing medicine with gross negligence,

practicing medicine with incompetence on more than one occasion,

practicing medicine with gross incompetence, and,

failing to maintain accurate records.

The charges arose 

1998) under the

following specifications:

practicing medicine with negligence on more than one occasion,

(McKinney  Supp. 6530(32) & 6530(3-6) $5 Educ. Law 

CharPes

The Petitioner commenced the proceeding by filing charges with BPMC alleging that the

Respondent violated N. Y. 

Committee Determination on the 



skills.

Upon reaching their Determination on the charges, the Committee voted to revoke the

3

from clinical 

refirsed to credit testimony

by the Respondent’s experts, if the experts based that testimony on assuming facts from outside the

medical record. The Committee concluded that the Respondent practiced medicine with gross

incompetence and gross negligence, due to his medical care for the Patients at issue and due to the

Respondent’s failure to maintain adequate records for the Patients. The Committee described the

failure to maintain adequate records as an intolerable lapse and as inseparable 

from the Patients’s glucose

tolerance test and antibody screen.

In reaching their Findings, the Committee credited the expert testimony by the Petitioner’s

witness Dr. Bruce Rodgers. The Committee refused to accept the Respondent’s testimony about his

treatment for the patients, if the testimony conflicted with the Respondent’s records. When the

Respondent testified that he performed an examination or devised a treatment plan, but the record

failed to mention the examination or describe the plan, the Committee found that the Respondent

never performed the treatment or devised the plan. The Committee also 

- failed to evaluate appropriately and follow up results 

- failed to evaluate the Patient adequately for hypothyroidism, and,

As to the care for Patient E, the Committee found that the Respondent failed to document adequately

the indications for vacuum or forceps extraction. As to the care for Patient F, the Committee found

that the Respondent:

- failed to assess the Patient adequately for membrane rupture.

Spina Bifida and Down Syndrome), and,

- failed to counsel appropriately or offer alpha-feta protein (AFP) testing (a screen for

- failed to perform and record an adequate patient history and examination,

hmdal

As to the care for Patient D, the Committee found that the Respondent:

- failed to evaluate or treat the Patient for post date pregnancy and lagging 

and,

growth.

- failed to assess properly the estimated date for the Patient’s confinement (delivery),

As to the care for Patient C, the Committee found that the Respondent:



tb

Respondent.

4

thl

Respondent.

The Committee imposed an overly harsh and excessive penalty against 

from outside the record, that prejudiced the Committee against 

Committee

improperly, 

call witnesses and restricted the Respondent’s cross-examination on a Petitioner’!

witness.

The Committee’s Administrative Officer submitted evidence to the 

a!

witnesses.

The Committee’s Administrative Officer denied improperly the Respondent’s reques

to 

tc

draw an unfavorable inference when the Petitioner failed to call particular patients 

thf

Committee analyzed certain documentation issues improperly.

No basis existed in the record for the Committee to find the Respondent practiced witf

negligence, incompetence, gross negligence and gross incompetence.

The Committee’s Administrative Officer should have instructed the Committee 

.evidence  and 

the

ARB received the Petitioner’s reply brief on June 29, 1998.

The Respondent’s brief conceded record keeping problems, but challenges the Committee’!

Determination in all other respects. The brief raised six issues for review.

I.

II.

III.

IV.

V.

VI.

The Petitioner failed to meet their burden by preponderant 

2

cavalier disregard for the basic tenets of patient care and a flagrant disregard for patient risk. The

Committee saw no hope for rehabilitation. The Committee rendered their Determination on May 28,

1998 and this proceeding followed.

This proceeding commenced on May 19, 1998 when the ARB received the Petitioner’s Notice

requesting a Review. The record for review contained the Committee’s Determination, the hearing

record, the Petitioner’s brief and reply brief and the Respondent’s brief The record closed when 

Respondent’s License. The Committee found that the Respondent’s practice pattern demonstrated 



adequate

records for Patients A through E. We overturn the Committee’s Determination that the Responden

5

negligencr

on more than one occasion in treating Patients A through D and F, and failed to maintain 

the

Respondent practiced with gross negligence in treating Patients A and C, practiced with 

the

penalty the Committee imposed. We vote to sustain the Committee’s Determination that 

those

Findings inconsistent, however, with the Committee’s Determination on certain charges and with 

wz

reject the Respondent’s challenges to the Committee’s factual findings (Findings). We hold 

from outside the record, because the Administrative Officer explained the error

to the Committee and surveyed the Committee to assure that the Committee reached their

Determination without relying on the documents from outside the record.

Determination

All ARB Members participated in this case, considered the record and considered the parties

briefs. We reject the Respondent’s procedural challenges to the Committee’s Determination and 

- no prejudice accrued when the Administrative Officer submitted documents to the

Committee 

refised  to allow the Respondent to

use a treatise in questioning an expert witness for the Petitioner, because the Administrative

Officer limited the Petitioner’s counsel in the same way; and,

- no prejudice accrued when the Administrative Officer 

calling additional

- the Administrative Officer acted appropriately in limiting

Respondent failed to make an offer of proof on any other

witnesses;

excessive testimony and the

ground for 

- the Respondent had no entitlement to an adverse inference instruction because he failed to

request the instruction;

-

V, the Petitioner contended that:

The Respondent ask that the ARB overturn the Committee’s Determination and provide the

Respondent an opportunity to correct his record keeping deficits.

In reply the Petitioner contended that the Committee rendered a correct verdict on the charges

and on the penalty. In response to the procedural issues that the Respondent raised in his Issues III 



N.Y.S.2d  759 (Third Dept.

6

I

AD.2d 940,613 Swartalis v. State Bd. for Prof Med. Cond., 205 

ARE

may substitute our judgement for the Committee’s judgement in sustaining or dismissing charges,

Matter of 

7
the evidence the Committee deemed credible provided preponderant evidence to support the

Committee’s Findings.

We do agree with the Respondent, in part, that the Committee’s Findings provided an

insufficient basis for the Committee’s Determination sustaining some charges in this case. The 

from outside the records. The Petitioner bore no burden to produce additional

witnesses, merely because the Respondent introduced contradictory evidence. The ARB holds that

from the information in his records, and by the Respondent’s experts that

presumed facts 

230-c(4)(b)(McKinney Supp. 1998). The ARB interprets that authority to

mean that we may remand to only the Committee who rendered the Determination on review, rather

than annulling and remanding for a new hearing by a separate committee. We leave the Respondent

to raise these procedural issues with the Courts.

Findings on the Evidence: The Respondent’s main challenges to the Committee’s

Determination address the Committee’s Findings on issues other than records. The Respondent’s Issue

I argues that the Petitioner failed to prove the charges by preponderant evidence, because the

Respondent offered evidence to contradict the records and expert testimony that the Petitioner

introduced. We disagree. In offering the contradictory evidence, the Respondent created factual issues

for the Committee to resolve as the fact finder. We hold that the Committee acted within that role in

choosing to credit testimony from the Petitioner’s expert and in rejecting testimony from the

Respondent, that differed 

5 

tirther proceedings,

N.Y. Pub Health Law 

OfEcer.  The ARB may remand a case to the Committee for reconsideration or 

- V asked the ARB to annul

the Committee’s Findings and Determination and remit the case for a hearing before a new

Committee, due to errors or omissions the Respondent alleged by the Committee’s Administrative

practiced with gross incompetence and incompetence on more than one occasion in treating Patients

A through F, we overturn the Determination that the Respondent practiced with negligence in treating

Patient E, we overturn the Committee’s Determination revoking the Respondent’s License and we

impose a penalty consistent with the Committee’s Findings.

Procedural Challenges: The Respondent’s Brief at Issues III 



(McKinney  Supp. 1998) means a failure to practice medicine according to accepted

7

6530(3)  

9Educ. Law 

1 to the Respondent’s disregard for conforming to acceptable record keeping standards, rather than the

Respondent’s ignorance about how to prepare an adequate record. The Committee’s Findings,

therefore, provide no grounds to support the Determination that the Respondent’s poor record keeping

constituted incompetence or gross incompetence in practicing.

Negligent or Grossly Negligent Medical Care: Negligence under N. Y. 

let?

to depend on records to treat the patient until the obstetrician arrives. The Committee failed to discuss,

however, the way that the Respondent’s omissions in the records at issue here could have affected care

for these specific patients. The ARB also saw nothing in the record to show that the inadequate

records in these cases would affect patient care. The Committee’s Determination on inadequate

records, therefore, provided no basis to support the negligence or gross negligence specifications.

To support a Determination that a Respondent practiced with incompetence, the evidence must

demonstrate that a Respondent lacks the skill or knowledge necessary to practice medicine. In their

discussion about the Respondent’s records, the Committee attributed the Respondent’s poor records

staff 

6530(32)(McKinney  Supp. 1998). The Committee

found that the Respondent’s failure to maintain adequate records also supported the Determination that

the Respondent practiced medicine with repeated and egregious negligence and incompetence. We

overturn the Committee’s Determination as to those misconduct specifications.

Inadequate records may form the basis for finding that the Respondent practiced with

negligence, if the Committee found that the inadequate records could affect patient care. The

Committee held that poor record keeping can cause a danger, especially to obstetric patients, because

a patient may present for delivery with her treating obstetrician absent and with the hospital 

Educ. Law 

from the Statement of Charges, and to sustain the

Misconduct Specification charging the Respondent with failure to maintain adequate records, a

misconduct violation under N. Y. 

1, D 1 and E2 1, C 

and/or treatment plans for

Patients A through E. The Committee’s Findings on that evidence supported their Determination to

sustain Factual Allegations Al, B 

1994). We exercise that authority now.

Inadequate Records: Evidence that the Committee found credible demonstrated that the

Respondent failed to document certain tests, procedures, indications 



fundal

growth.

The Respondent also failed to perform adequate physicals for the Patients. The ARB concludes that

the Respondent errors or omissions placed both Patients and/or their infants at grave risk We hold

that the Respondent also committed gross negligence in treating these Patients and we sustain that

8

A D and F.

We sustain the Determination that the Respondent practiced with negligence in treating

Patients A and C. The evidence demonstrated that the Respondent:

failed to follow up a positive Gardenella Vaginalis report on Patient A;

discharged Patient A without an appropriate plan after the Patient’s pre-term premature

membrane rupture; and,

failed to evaluate or treat Patient C for a post-date pregnancy and/or lagging 

- failed to evaluate Patient F for hypothyroidism and failed to evaluate or follow up

results from the Patient’s glucose tolerance test or antibody screen.

The Respondent also failed to perform adequate physicals for the Patients. Although the Respondent’s

care for these patients failed to meet acceptable standards, the negligence fell below the egregious

misconduct threshold necessary for a gross negligence determination. We dismiss the charges that the

Respondent practiced with gross negligence in treating Patients 

N.Y.2d  3 18 (1989).

The Committee’s Findings support their Determination that the Respondent practiced with

negligence on more than one occasion in treating Patients B, D and F. Credible expert testimony and

the Respondent’s records showed that the Respondent:

discharged Patient B without an adequate plan for treatment or assessment following

a premature membrane rupture;

failed to assess Patient D for membrane rupture and failed to counsel the Patient or

offer AFP testing; and

Ambach 74 

m

v. 

N.Y.S.2d 352 (Third Dept. 1990); either as a single act that

rises to egregious proportions or multiple acts that cumulatively amount to egregious conduct 

A.D.2d 763, 551 

Snero v.

Board of Regents,158 

(h&Kinney Supp. 1998) means an

“egregious” or “conspicuously bad” departure from accepted medical practice standards, 

6530(4) 4 Educ. Law standards. Gross negligence under N. Y. 



hir

cavalier disregard for medical standards and force him to realize that continued sub-standard practice

will result in him losing his License permanently.

9

ARB finds that these conclusions

support a determination that the Respondent practiced with negligence, rather than incompetence. The

Respondent’s lapses and omissions reflected a disregard for acceptable medical standards. We see

nothing in the record or the Committee’s Findings that would indicate that the Respondent lacks

sufficient medical knowledge or expertise. We dismiss, therefore, the charges that the Respondent

practiced with incompetence or gross incompetence.

Penalty: We have sustained charges that the Respondent practiced with gross negligence in

treating two patients, with negligence in treating three other patients and that the Respondent failed

to maintain adequate records for five patients. We agree with the Respondent that revocation

constitutes an overly harsh penalty for the Respondent’s misconduct. We conclude that the

Respondent’s repeated, sub-standard practice does warrant a substantial penalty and a substantial

period on probation.

We vote 5-O to suspend the Respondent’s License for one year and we stay the final six months

of the suspension. The suspension shall run retroactively from the date in May or June when the

Committee’s revocation order became effective. We impose the suspension as a sanction for the

Respondent’s egregious negligence in treating Patients A and C, that placed those Patients and their

infants at risk. We conclude that the suspension will require the Respondent to take a hard look at 

” demonstrated a cavalier disregard for outcome” and

“reflected a paucity of attention to detail and patient care”. The 

: In summarizing the

Respondent’s conduct, the Committee found that the Respondent showed a pattern of cavalier

disregard for the basic tenets of medical care and patient risk. In addressing the incompetence charges

against the Respondent, the Committee wrote that the Respondent “demonstrated a deviation from

accepted standards of knowledge and expertise”,

charge as to the treatment for Patients A and C.

The Committee sustained only a record keeping charge as to Patient

As we have already noted, the Respondent’s record keeping deficiencies

negligence or negligence.

E (Factual Allegation E2).

amounted to neither gross

Incompetence and Gross Incompetence in Medical Treatment 



will

nominate, subject to approval by the Office for Professional Medical Conduct. The probation terms

appear in the Appendix to this Determination. If at any time during the probation period, the

Respondent ceases to practice obstetrics, the cessation in obstetric practice will toll the probation,

until the Respondent returns to obstetrics.

10

To assure that the Respondent corrects the deficiencies in his practice, we vote 5-O to place

the Respondent on probation for five years following the time his suspension ends. The probation

terms shall apply to the Respondent’s obstetrics practice only, because no evidence from the hearing

showed any deficiencies in the Respondent’s practice as a gynecologist. For the first two years under

the probation the Respondent shall practice obstetrics with a monitor, whom the Respondent 



ARB OVERTURNS the Committee’s Determination revoking the Respondent’s License.

4. The ARB SUSPENDS the Respondent’s License for one year, STAYS the suspension for the

final six months and PLACES the Respondent’s obstetrics practice on Probation for five

years, under the terms that appear in the Appendix to this Determination and Order.

Robert M. Briber

Sumner Shapiro

Winston S. Price, M.D.

Stanley L. Grossman, M.D.

Therese G. Lynch, M.D.

11

alI the patients,

with gross incompetence in treating Patients B, D, E and F and with negligence in treating

Patient E.

3. The 

ORDER

NOW, based upon this Determination, the Review Board renders the following ORDER:

1. The ARB SUSTAINS the Committee’s Determination that the Respondent practiced with

gross negligence in treating Patients A and C, with negligence on more than one occasion in

treating Patients A, B, C, D and F, and with failing to maintain adequate records for Patients

A through E.

2. The ARB OVERTURNS the Committee’s Determination that the Respondent practiced with

gross incompetence and incompetence on more than one occasion in treating 



APPENDIX



Terms of Probation

1. Respondent shall conduct himself in all ways in a manner befitting his professional status,

and shall conform fully to the moral and professional standards of conduct and obligations

imposed by law and by his profession.

2. Respondent shall submit written notification to the New York State Department of Health

addressed to the Director, Office of Professional Medical Conduct (OPMC), 433 River St., 4th

Floor, Troy, New York 12180; said notice is to include a full description of any employment

and practice, professional and residential addresses and telephone numbers within or without

New York State, and any and all investigations, charges, convictions or disciplinary actions by

any local, state or federal agency, institution or facility, within thirty days of each action.

3. Respondent shall fully cooperate with and respond in a timely manner to requests from

OPMC to provide written periodic verification of Respondent’s compliance with the terms of

this Order. Respondent shall personally meet with a person designated by the Director of

OPMC as requested by the Director.

4. The period of probation shall be tolled during periods in which Respondent is not engaged

in the active practice of obstetrics in New York State. Respondent shall notify the Director of

OPMC, in writing, if Respondent is not currently engaged in or intends to leave the active

practice of obstetrics in New York State for a period of thirty (30) consecutive days or more.

Respondent shall then notify the Director again prior to any change in that status. The period

of probation shall resume and any terms of probation which were not fulfilled shall be fulfilled

upon Respondent’s return to practice in New York State.

5. Respondent’s professional performance may be reviewed by the Director of OPMC. This

review may include, but shall not be limited to, a review of office records, patient records

and/or hospital charts, interviews with or periodic visits with Respondent and his/her staff at



accordance

monthIy and shall examine a selection of

records maintained by Respondent, including patient records, prescribing

information and office records. The review will determine whether the

Respondent’s medical practice is conducted in accordance with the generally

accepted standards of professional medical care. Any perceived deviation of

accepted standards of medical care or refusal to cooperate with the monitor shall

be reported within 24 hours to OPMC.

Respondent shall be solely responsible for all expenses associated with

monitoring, including fees, if any, to the monitoring physician.

Respondent shall cause the practice monitor to report quarterly, in writing, to the

Director of OPMC.

Respondent shall maintain medical malpractice insurance coverage with limits nc

less than $2 million per occurrence and $6 million per policy year, in 

b.

C.

d.

Respondent shall make available to the monitor any and all records or access to

the practice requested by the monitor, including on-site observation. The practice

monitor shall visit Respondent’s medical practice at each and every location, on

a random unannounced basis at least 

practice locations or OPMC offices.

6. Respondent shall maintain legible and complete medical records which accurately reflect the

evaluation and treatment of patients. The medical records shall contain all information required

by State rules and regulations regarding controlled substances.

7. For the first two years under this probation, the Respondent shall practice obstetrics only

when monitored by a licensed physician, board certified in obstetrics, (“practice monitor”)

proposed by Respondent and subject to the written approval of the Director of OPMC.

a.



after the effective date of this Order.

8. Respondent shall comply with all terms, conditions, restrictions, limitations and penalties to

which he is subject pursuant to the Order and shall assume and bear all costs related to

compliance. Upon receipt of evidence of noncompliance with, or any violation of these terms, the

Director of OPMC and/or the Board may initiate a violation of probation proceeding and/or any

such other proceeding against Respondent as may be authorized pursuant to the law.

(McKinney  Supp. 1998). Proof of

coverage shall be submitted to the Director of OPMC prior to Respondent’s

practice 

with N. Y. Pub. Health Law $230(18)(b) 
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Robert M. Briber

McAndrew.

Dated :

in the Determination and Order in the Matter of Dr. 

M. Briber, a member of the Administrative Review Board for Professional Medical

Conduct, concurs 

MeAndrew, M.D.

Robert 

T’he Matter Of John In 



W'TEi%OTt:OO Xvd 0606L%C$TL  3s3mELH3NxI  

McAndrew.

17

Urdcr  in the Matter of Dr. cdnbuct,  concurs in the Determination and Medical 

ProfessionalRevim Board for Admiaistra&e ofthe G. Lynch, M.D., a member Thcrcse  

McAndrew, M.D.In The Matter Of John 



Stanley L Grossman, M.D.

McAndrew.

Board for

Professional Medical Conduct, concurs in the Determination and Order in the Matter of

Dr. 

af the Administrative Review 

McAndrew,  M.D.

Stanley L. Grossman, M.D., a member 

Of John 

01/02

In The Matter 
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27,1998

McAndrew.

DATED: August 

In The Matter Of John McAndrew, M.D.

Sumner Shapiro, a member of the Administrative Review Board
for Professional Medical Conduct, concurs in the Determination
and Order in the Matter of Dr. 


