.QHSTATE OF NEW YORK
| DEPARTMENT OF HEALTH

Richard F. Daines, M.D. /') Wendy E. Saunders

Commissioner ' fos Chief of Staff
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May 12, 2009

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Michael D. Berger, M.D. Robert Bogan, Esq.

Redacted Address NYS Departmcnt of Health
Hedley Park Place
433 River Street — Suite 303
Troy, New York 12180

RE: In the Matter of Michael D. Berger, ML.D.
Dear Parties:

Enclosed please find the Determination and Order (No. 09-92) of the Hearing Committee
in the above referenced matter. This Determination and Order shall be deemed effective upon
the receipt or seven (7) days after mailing by certified mail as per the provisions of §230,
subdivision 10, paragraph (h) of the New York State Public Health Law.

As prescribed by the New York State Public Health Law §230, subdivision 10, paragraph
(i), (McKinney Supp. 2007) and §230-c subdivisions 1 through 5, (McKinney Supp. 2007), "the
determination of a committee on professional medical conduct may be reviewed by the
Administrative Review Board for professional medical conduct.” Either the Respondent or the
Department may seek a review of a committee determination.

All notices of review must be served, by certified mail, upon the Administrative Review
Board and the adverse party within fourteen (14) days of service and receipt of the enclosed
Determination and Order.



The notice of review served on the Administrative Review Board should be forwarded to:

James F. Horan, Esq., Administrative Law Judge
New York State Department of Health

Bureau of Adjudication

Hedley Park Place

433 River Street, Fifth Floor

Troy, New York 12180

The parties shall have 30 days from the notice of appeal in which to file their briefs to the
Administrative Review Board. Six copies of all papers must also be sent to the attention of Mr.
Horan at the above address and one copy to the other party. The stipulated record in this matter
shall consist of the official hearing transcript(s) and all documents in evidence.

Parties will be notified by mail of the Administrative Review Board's Determination and

Order.
Sincerely,
Redacted Signature
Tamés F. Horan, Acting Director
Bureau of Adjudication
JFH:cah

Enclosure



STATE OF NEWYORK : DEPARTMENT OF HEALTH

STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT (’(‘%’mj) IE\"‘Y
\__/7"l'-—' Vs \
IN THE MATTER DETERMINATION
OF AND
MICHAEL D. BERGER, M.D. ORDER
BPMC #09-92

A hearing was held on April 22, 2009, at the offices of the New York State
Department of Health (“the Petitioner”). A Notice of Referral Proceeding and a Statement
of Charges, both dated February 18, 2009, were served upon the Respondent, Michael
D. Berger, M.D. Pursuant to Section 230(10)(e) of the Public Health Law, Irving S.
Caplan, Chairperson, Eleanor C. Kane, M.D., and Fred S. Levinson, M.D., duly
designated members of the State Board for Professional Medical Conduct, served as the
Hearing Committee in this matter. John Wiiey, Esq., Administrative Law Judge, served
as the Administrative Officer.

The Petitioner appeared by Thomas Conway, Esq., General Counsel, by Robert
Bogan, Esq., of Counsel. The Respondent appeared in person and represented himself
at the hearing.

Evidence was received and transcripts of these proceedings were made.

After consideration of the entire record, the Hearing Commitiee issues this

Determination and Order.

BACKGROUND

This case was brought pursuant to Public Health Law Section 230(10)(p). The

statute provides for an expedited hearing when a licensee is charged solely with é




violation of Education Law Section 6530(9). In such cases, a licensee is charged with
misconduct based upon a prior criminal conviction in New York State or another
jurisdiction, or upon a prior administrative adjudication regarding conduct that would
amount to professional misconduct, if committed in New York. The scope of an expedited
hearing is limited to a determination of the nature and severity of the penalty to be
imposed upon the licensee.

In the instant case, the Respondent is charged with professional misconduct
pursuant to Education Law Section 6530(9)(b) and (d). Copies of the Notice of Referral

Proceeding and the Statement of Charges are attached to this Determination and Order

as Appendix 1.

WITNESSES
For the Petitioner: None
For the Respondent: Michael D. Berger, M.D.

FINDINGS OF FACT

The following Findings of Fact were made after a review of the entire record in this
matter. Numbers below in parentheses refer to exhibits, denoted by the prefix “Ex.”
These citations refer to evidence found persuasive by the Hearing Committee in arriving
at a particular finding. Conflicting evidence, if any, was considered and rejected in favor
of the cited evidence. All Hearing Committee findings were unanimous.

1. Michael D. Berger, M.D., the Respondent, was authorized to practice
medicine in New York State on October 8, 1976, by the issuance of license number
128896 by the New York State Education Department (Petitioner’s Ex. 4).

2. On April 17, 2008, effective May 19, 2008, the Medical Board of California,
Department of Consumer Affairs (“California Board”), by a Decision (“California

Decision”), revoked the Respondent’s license to practice medicine, stayed the revocation,




and placed him on probation for seven years, under terms and conditions, based on
repeated negligent acts and failure to maintain adequate and accurate records

(Petitioner's Ex. 5).
HEARING COMMITTEE CONCLUSIONS

The Hearing Committee concludes that the conduct of the Respondent would
constitute professional misconduct under the laws of New York State, had the conduct

occurred in New York State, pursuant to:

. New York Education Law Section 6530(4) - “Practicing the profession with
gross negligence on a particular occasion;” and

- New York Education Law Section 6530(32) - “Failing to maintain a record for
each patient which accurately reflects the evaluation and treatment of the patient...”

The Petitioner also charged the Respondent with a violation of New Y;IJTk Education
Law Section 6530(3) — “Practicing the profession with negligence on more than one
occasion...” The Hearing Committee does not sustain this allegation. The Respondent
committed more than one negligent act. However, they all occurred during the treatment
of one patient on one occasion. Committing multiple acts of negligence on one occasion
is not the same as committing negligence on more than one occasion.

VOTE OF THE HEARING COMMITTEE

FIRST SPECIFICATION
“Respondent violated New York Education Law Section 6530(9)(b) by having been
found guilty of improper professional practice or professional misconduct by a duly
authorized professional disciplinary agency of another state where the conduct upon
which the finding was based would, if committed in New York state, constitute
professional misconduct under the laws of New York state...”

VOTE: Sustained (3-0)




SECOND SPECIFICATION
“Respondent violated New York Education Law Section 6530(9)(d) by having his
license to practice medicine revoked and/or having other disciplinary action taken by a
duly authorized professional disciplinary agency of another state, where the conduct
resulting in the revocation and/or other disciplinary action would, if committed in New York
state, constitute professional misconduct under the laws of New York state...”

VOTE: Sustained (3-0)
HEARING COMMITTEE DETERMINATION

The Respondent, while working in the emergency room at a hospital, examined a
66-year-old woman whose.symptoms and medical history dictated that she receive
immediate treatment, treatment that the Respondent did not provide. The Respondent
also did not arrange for the provision of treatment by others. The patient had serious
symptoms in her right leg and foot. The Respondent did not determine what the patient’'s
baselines were for the various physical problems that he observed. He also did not
arrange for any laboratory tests. He consulted with the general surgeon on call who
advised the Respondent that the patient could safely be discharged to her home. The
Respondent followed this advice, ‘advice that was obviously wrong. Two days later, the
patient returned to the hospital with more serious symptoms in her right leg. She had
arterial occlusion of the right leg and the leg had to be amputated above the knee. For
his failures in the treatment of the patient, the California Board placed the Respondent on
probation for seven years.

At the New York state hearing, the Respondent took full responsibility for what he
did wrong. The Hearing Committee was impressed with his honesty and sense of
responsibility. We are convinced that this incident was an abnormal and isolated

occurrence and we see no need for any penalty other than probation. The Respondent




will be placed on probation under the same terms as the California probation found in the
California Decision. These terms of probation are attached to this Determination and
Order as Appendix 2. The New York probation will be coterminous with the California

probation.




ORDER

IT IS HEREBY ORDERED THAT:

1. The Respondent, Michael D. Berger, M.D., is placed on probation for a
period coterminous with his California probation. The terms of probation are found in
paragraphs 2 through 8 of this Order and in Appendix 2.

2. The Respondent shall conduct himself in all ways in a manner befitting his
professional status, and shall conform fully to the moral and professional standards of
conduct and obligations imposed by law and by his profession.

3. The Respondent shall submit to the Office of Professional Medical Conduct
("OPMC”) (NYS Department of Health, Ofﬁée of Professional Medical Conduct, Hedley
Park Place, 433 River Street, Suite 303, Troy, New York 12180-2299), writtén notification
of any change in employment and practice, professional and residential addresses and
telephone numbers within or without New York State, and any and all investigations,
charges, convictions or disciplinary actions by any local, state or federal agency,
institution or facility, within thirty days of each action.

4. The Respondent shall fully cooperate with and respond in a timely manner
to requests from OPMC to provide written periodic verification of the Respondent's
compliance with the terms of this Order and shall personally meet with a person
designated by OPMC when so requested.

S. The period of probation shall be tolled during periods in which the
Respondent is not engaged in the active practice of medicine in New York State. After
the period of active probation begins, the Respondent shall notify OPMC, in writing, if the
Respondent is not currently engaged in or intends to leave the active practice of medicine

in New York State for a period of 30 consecutive days or more. The Respondent shall




notify OPMC again prior to any change in that status. The period of probation shall
resume and any terms of probation which were not fulfilled shall be fulfilled upon the
Respondent’s return to practice in New York State.

6. The Respondent’s professional performance may be reviewed by OPMC.
This review may include, but shall not be limited to, a review of office records, patient
records and hospital charts, interviews with or periodic visits with the Respondent and his
staff at practice locations or OPMC offices.

7. The Respondent shall maintain legible and complete medical records that
accurately reflect the evaluation and treatment of patients. The medical records shall
. contain all information required by State regulations regarding controlled substances.

8. Upon receipt of evidence of noncompliance with the terms of “probation,
OPMC or the State Board for Professional Medical Conduct may initiate a violation of
probation proceeding and/or any other proceeding against the Respondent as may be

authorized by law.

9. This Order shall be effective upon service on the Respondent in accordance

with the requirements of Public Health Law Section 230(10)(h).

DATED: Malone, New York
L , 2009

Redacted Signature

Irving S. Capldn’ / \
Chairperson ’

Eleanor C. Kane, M.D.
Fred S. Levinson, M.D.
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STATE OF NEW YORK DEPARTMENT OF HEALTH

STATE BOARD FOR PROFESSONAL MEDICAL CONDUCT

IN THE MATTER NOTICE OF
OF REFERRAL
MICHAEL D. BERGER, M.D. PROCEEDING

CO-08-05-3201-A

TO: MICHAEL D. BERGER, M.D. MICHAEL D. BERGER, M.D.
Redacted Address Redacted Address

PLEASE TAKE NOTICE THAT:

An adjudicatory proceeding will be held pursuant to the provisions of New York
Public Health Law §§230(10)(p) and New York State Administrative Procedures Act
§§301-307 and 401. The proceeding will be conducted before a committee on
professional conduct of the State Board for Professional Medical Conduct (Committee)
on the 22™ day of April, 2009, at 10:00 a.m., at the offices of the New York State
Department of Health, Hedley Park Place, 433 River Street, 5" Floor, Troy, NY 12180.

At the proceeding, evidence will be received concerning the allegations set forth |
in the Statement of Charges, which is attached. A stenographic record of the
proceeding will be made and the witnesses at the proceeding will be sworn and

examined.

You may appear in person at the proceeding and may be represented by counsel
who shall be an attorney admitted to practice in New York state. You may produce
evidence or sworn testimony on your behalf. Such evidence or sworn testimony shall be
strictly limited to evidence and testimony relating to the nature and severity of the
penalty to be imposed upon the licensee. Where the charges are based on the
conviction of state law crimes in other jurisdictions, evidence may be offered which
would show that the conviction would not be a crime in New York State. The Committee
also may limit the number of witnesses whose testimony will be received, as well as the

length of time any witness will be permitted to testify.




If you intend to present sworn testimony, the number of witnesses and an
estimate of the time necessary for their direct examination must be submitted to the New
York State Department of Health, Division of Legal Affairs, Bureau of Adjudication,
Hedley Park Place, 433 River Street, Fifth Floor South, Troy, NY 12180, ATTENTION:
HON. SEAN D. O'BRIEN, DIRECTOR, BUREAU OF ADJUDICATION (Telephone: (518-
402-0748), (henceforth "Bureau of Adjudication") as well as the Department of Health
attorney indicated below, no later than ten days prior to the scheduled date of the

Referral Proceeding, as indicated above.

Pursuant to the provisions of New York Public Health Law §230(10)(p), you

shall file a written answer to each of the charges and allegations in the Statement of

Charges not less than ten days prior to the date of the hearing. Any charge or allegation

not so answered shall be deemed admitted. You may wish to seek the advice of

counsel prior to filing such answer. The answer shall be filed with the Bureau of
Adjudication, at the address indicated above, and a copy shall be forwarded to the
attorney for the Department of Health whose name appears below. You may file a
written brief and affidavits with the Committee. Six copies of all papers you submit must
be filed with the Bureau of Adjudication at the address indicated above, no later than
fourteen days prior to the scheduled date of the Referral Proceeding, and a copy of all
papers must be served on the same date on the Department of Health attorney indicated
below. Pursuantto §301(5) of the State Administrative Procedure Act, the Department,
upon reasonable notice, will provide at no charge a qualified interpreter of the deaf to
interpret the proceedings to, and the testimony of, any deaf person. Pursuant to the
terms of New York State Administrative Procedure Act §401 and 10 N.Y.C.R.R.
§51.8(b), the Petitioner hereby demands disclosure of the evidence that the Respondent
intends to introduce at the hearing, including the names of witnesses, a list of and copies
of documentary evidence and a description of physical or other evidence which cannot

be photocopied.

YOU ARE ADVISED, HEREBY, THAT THE ATTACHED CHARGES WILL BE
MADE PUBLIC FIVE BUSINESS DAYS AFTER THEY ARE SERVED.

Department attorney: Initial here Redacted Signature

v




The proceeding may be held whether or not you appear. Please note that
requests for adjournments must be made in writing to the Bureau of Adjudication, at the
.address indicated above, with a copy of the request to the attorney for the Department of
Health, whose name appears below, at least five days prior to the scheduled date of the
proceeding. Adjournment requests are not routinely granted. Claims of court
engagement will require detailed affidavits of actual engagement. Claims of iliness will

require medical documentation. Failure to obtain an attorney within a reasonable period

of time prior to the proceeding will not be grounds for an adjournment.

The Committee will make a written report of its findings, conclusions as to guilt,
and a determination. Such determination may be reviewed by the administrative review

board for professional medical conduct.

SINCE THESE PROCEEDINGS MAY RESULT IN A DETERMINATION
THAT SUSPENDS OR REVOKES YOUR LICENSE TO PRACTICE
MEDICINE IN NEW YORK STATE AND/OR IMPOSES A FINE FOR
EACH OFFENSE CHARGED, YOU ARE URGED TO OBTAIN AN
ATTORNEY TO REPRESENT YOU IN THIS MATTER.

DATED: Albany, New York

M /8 2009

Redacted Signature

PETER D. VAN BUREN
Deputy Counsel
Bureau of Professional Medical Conduct

Inquiries should be addressed to:

Robert Bogan

Associate Counsel

New York State Department of Health
Office of Professional Medical Conduct
433 River Street — Suite 303

Troy, New York 12180

(518) 402-0828




These charges are only allegations which may be contested by the licensee in
an administrative hearing.

STATE OF NEW YORK DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER - STATEMENT
OF OF
MICHAEL D. BERGER, M.D. CHARGES

CO-08-05-3201-A

MICHAEL D. BERGER, M.D., Respondent, was authorized to practice medicine in New
York State on October 8, 1976, by the issuance of license number 128896 by the New York
State Education Department. '

FACTUAL ALLEGATIONS

A. On or about April 17, 2008, effective May 19, 2008, Medical Board of California,
Department of Consumer Affairs (hereinafter “California Board™), by a Decision (hereinafter
“California Decision”), inter alia, revoked Respondent’s license to practice medicine, stayed the
revocation, and placed him on probation seven (7) years, under terms and conditions, based on

repeated negligent acts and failure to maintain adequate and accurate records.

B. The conduct resulting in the California Board disciplinary action against
Respondent would constitute misconduct under the laws of New York state, pursuant to the

following sections of New York state law:

: 8 New York State Education Law §6530(3) (negligence on more than one
occasion);

2. New York State Education Law §6530(4) (gross negligence),

3. New York State Education Law §6530(32) (failure to maintain a record for each

patient which accurately reflects the evaluation and treatment of the patient).




SPECIFICATIONS
FIRST SPECIFICATION

Respondent violated New York Education Law §6530(9)(b) by having been found guilty
of improper professional practice or professional misconduct by a duly authorized professional
disciplinary agency of another state where the conduct upon which the finding was based
would, if committed in New York state, constitute professional misconduct under the laws of

New York state, in that Petitioner charges:

1. The facts in Paragraphs A and/or B.

SECOND SPECIFICATION

Respondent violated New York State Education Law §6530(9)(d) by having his license
to practice medicine revoked and/or having other disciplinary action taken by a duly authorized
professional disciplinary agency of another state, where the conduct resulting in the revocation
and/or other disciplinary action would, if committed in New York state, constitute professional
misconduct under the laws of New York state, in that the Petitioner charges:

2. The facts in Paragraphs A and/or B.

DATED: % /8 ,2009 Redacted Signature
Albany, New York

PETER D. VAN BUREN
Deputy Counsel
Bureau of Professional Medical Conduct
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DISCIPLINARY ORDER
IT 1S HEREBY ORDERED that Physician's and Surgeon's Cc:ﬁﬁéale No.G
21264 issued to Respondent MICHAEL DEAN BERGER, MD (Respondent) is revoked.
However, the revocation is stayed and Respondent is placed on probation for seven (7) years on
the following terms and conditions. .
1. CON'II‘R_OLLED SUBSTANCES - MAINTAIN RECORDS AND
ACCESS TO RECORDS AND INVENTORIES Respondent shall maintain a record of all -

controlled substances ordered, prescribed, dispensed, administered or possessed by respondent,
and any recommendation or approval which enables a patient or patient’s pnmary ciregivcr to
possess or culﬁvatc—marijuana_for the personal medical purposes of the patient within t;}w
meaning of Health and Safety Code section 11362.5, during probation, showing all the
following: 1) the name and address of the patient; 2) the date; 3) the character and quantity of-
controlled substances involved; and 4) the indications and diagnoses for which the controlled
substance was fumished. | |

Respondent shall keep these fccords in a separate file o; ledger, in chronological
order. All records and any inventories of controlled substances shall be available for imr'ncdiate.
inspection and copying on the premises by the Board or 1ts designee at aIJ times during busmess
hours and shall be relgined for the entire term of probation. |

Failure to maintain zj:]l records, to provide immedi ate a;ccess to the invemclzry, or to.
make all records available for immediate inSpecﬁon and copying on the premises, is a violation-
of probation. _

2. CONTROLLED SUBSTANCES - ABSTAIN FROM USE Respondent
shall abstain completely from the personal use or possessién of controlled substances as defined
in the California Uniform Controlled Substances Act, dangerous drugs as defined by Business
and Professions Code section 4022, and any drugs requiring a prescription. This prohibition does
not apply to medications lawfully prescribed to respondent by another practitioner for a bona fide
illness or condition.

111
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Within 15 calendar days of receiving any lawful prescription medications,
respondent shall notify the Board or its designee of the: issuing practitioner’s name, address, and

telephone number; medication name and 'strcngth; and issuing pha:macy name, address, and

 telephone number. :

3. BIOLOGICAL FLUID TESTING RcsPondem shall immediately submit
to b:oioglcal fluid testing, at respondent’s expense, upon the requ&st of the Board or its-designee.
A certified copy of any laboratory test results may be reocwed in evxdenoe in any proccedmgs
between the Board and the respondent. Failure to submlt to or: faﬂure to complete the roqmrod
biological fluid testing, is a \no]a_non of probation. N

4. EDUCATION COURSE Within 60 calendar days of the effective date of
this Decision, and on an annual basis thereafier, fcs;vondcnt shall submit to the Board or its
designee fof its prior appro\'rfil educational progr.am(_s) or course(s) which shall not be less thaltl 3
40 hours per year, for each year of probanon The educanona] program(s) or course(s) shall be
‘aimed at cOrrccnng any areas of deficient practlcc or knowlcd ge-and shall be Category 1 ccmﬁed,

limited to classroom, com" erence, or seminar settings. The educatmna.l program(s) or course(s)

{l shall be at respondent’s expense and shall be in addition to the Continuing Medical Education

(CME) requirements for renewal of hccnsurl: Following the oomplchon of each course, the
Board or its designee may adm1mstcr an examination 10 test respondent's knowled ge of the
course. Respondent shall provide proof of attendance for 65 hours of continuing medical
education of which 40 hours wcre in satisfaction of this condition.

£, 7 PRESCRIBING PRACTICES COURSE W]t]tun 60 calendar days of the
effective date of this Decision, respondent shall enroi] in a course in prescribing practices, at

-respondent s expense, approved in advance by the Board or its designee. Failure to sucoessﬁll]y

complete the course durmg the first 6 months of probation is a violation of probation.

A prescribing practices course taken afier the acts that gave rise to the charges in
the Accusation, but prior to the effective date of the fI;eclmon may, in the sole discretion of the
Board or its designee, be accepted towards the fulfillment of this condition if the course would

111
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have been approved by the Board or its designee had the course been taken afier the effective
date of this Decision. - "

Respondent shall submit a certification of successful completion to the Board or
its designee not later than 15 calendar days afier successfully comp]eu'ng the course, or not later
than 15 calendar days after the effective date of the Dccmon whichever is later. |

6. MEDICAL RECORD KEEPING COURSE Wlt}un 60 calendar days of
the effective date of this decisic on, res;:_ondcnt shall enroll in a course in medical record keeping,
at respondent’s expense, approved in advance by the Board or its desigpee. Failure to
successfully complete the course during ﬁe first 6 months of probation is a violation of
probation. _ ;

A medical record keeping course taken after the acts that gave rise to the charges
in the Accusation, but prior to the effective date of the Decisfon may, in the sole discretion of the
Board or its designee, be accepted towards the fulfillment of this condition if the course would
have been approved by the Board or its designee had the course been taken afier the effective
date of this Decision. '

Respond_eni shall submit a certification of successful completion to the Board or
its designee not later than 15 calendar days afler successfully completing the course, or not later
than 15 calendar days after the effective date of the Decision, whichever is later.

7. CLINICAL TRAINTNG PROGRAM Within 60 calendar days of the

effective date of this Decision, respondent shall enroll in a clinical training or educat:onal

program equivalent to the Physician Assessment and Clinical Educabon Program (PACE)
offered at the University of California - San Diego School of Medicine (“Program”).

l The Program shall consist of 8 Comprehensive Assessment program comprised of

a two-day assessment of rcspondcnt s physical and mental health; basic clinical and

communication skllls common to all clinicians; a_and medical knowledge, skill and judgment

pertaining to respondent’s specialty or sub-specialty, and at minimum, a 40 hour program of
clinical education in the area of practice in which respondent was alleged to be dcﬁclem and

which takes into account data obtamed from the assessment, Decision(s), Ac:cusat:on(s), and any
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other infonnaﬁon that the Board or its designee deems relevant. Respondent shh_]l pay all
expenses associated with the clinical training program. |

Based on rcspondcnt s performancc and test results in the asscssmmt and clinical
edué.ati on, the Program will advise the Board or its designee of its recommendation(s) for the
scope and length of any additional educational or clinical training, treatment for any medical
oond:txon, treatment for any psychologmal condmon, or anything else affecting respondent’s
practlcc of medicine. Respondent shall comply with Program rccommcndat:ons

At the completion of any additional educational or clinical training, respondcnt
shall submit to and pass an examination. The Program’s determination whether or not
rcspnndcnt passed the examination or successfully completed the Program shall be bmdmg

; Respondent shall complete the Program not later than six months afier

respondent’s mma] enrollment unless the Board or its designee agrees in writing to 8 Iater time
for wmpletlon '

Failure to participate in and complete successfully all phases of the clinical -
training program outlined above is a violation of probation.

If respondent fails to complete the clinical training program within the designated

time period, reépondcnt shall cease the practice of medicine within 72 hours afier being notified

by the Board or its designee that rés‘pondent failed to complete the clinical training program,

Failure to participate in and complete successfully the professional enhancement
pro gram. outlined above is a violation of plrobation. -

8. | PROHIBITED PRACTICE During probation, respondent is prohibited
from prescribing any drugs (including, but not limited to, antibiotics, or scheduled drugs) to any
family members, relatives, ﬁicﬁds, anyone living with or visiting at his residence, or anyone with

whom he has a business relationship, except while in the normal course of his professional

‘responsibilities as an emergency room physician while treating such individuals on an emergency

basis in a hospital emergency room and then only when properly documented and in accordance
with all of the other limitations listed in this Paragraph, below. Afier the effective date of this

Decision, Respondent shall maintain a log of all such patients treated under the exception to this

7
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prohibited practice. The log shall .contain the: 1) patient’s name, address and phone number; 2) .
patient’s medical record number, if available; 3‘) the date the treatrent given was; and 4) a
description of the drugs, amounts, and dosage given by respondent. Re;spoﬁdcnt shall keep this
log in a separate file or ledger, in chronological order, shall make the log gv_ailablc for immediate
inspection and cofaying on th;: preﬁﬁsm at all nrncs during business hours; by the Board or its
designee, and shall retain the log for the entire term of probation. Failure to maintain a log as
defined in the section, or to fnakp the log available for immediate inspection ﬁnd copying on the
premi ses during business hours is a violation of probation. |
During proﬁaﬁon, respondent shall not:
a) prescribe or disﬁense to any patient of any single patient visit or encounter more than a
total of thirty (30) tablets containing any narcotic analgesic;
b) prescribe or di si)cnse to any patient for any single patient visit or encounter more than
a total of thirty (30) tablets containing any combination of sédativcfhypno!ié, muscle relaxant or
barbi?uratc.; o | |
c) ];resm'bc or dispense to any patient more than one (1) narcotic prescription within any
seven (7)-day period, including weekends and holidays; and -
d) prescribe or dispense to any patient more than three (3) narcotic or sedative hypnotic
prescriptions within any ninety (90)-day period.
9. NOTIF] CATI ON Prior to engaging in the practice of mcdlcmc the .

respondent shall provide a true copy of the Decision(s) and Accusati on(s) to the Chief of Staff or
the Chief Executive Officer at every hospital where pnvl]cges or membership are extended to
respondent, at any other facility where respondent engages in the practice of medicine, including
all physician and locum tenens registries or other similar agencies, and to the Chief Executwe

Officer at every insurance carrier which extends malpractice insurance coverage 10 respondent.

. Respondent shall submit proof of compliance to the Board or its designee within 15 calendar

days.
This condition shall apply to any change(s) in hospitals, other facilities or

insurance carrier.
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10. SUPERV]S]ON OF PHYSICIAN ASSISTANTS During probation,

respondcnl is prohnblted from supervising physician assistants, except that he may supervise
physician assistants in a hospital emergency room setting.
| 11. OBEY ALLLAWS Rcspondent shall obey all federel, state and local
laws, aI] ru]es govermng the pracnce of medicine in Cahforma, and remain in full oornphanoe
with any court ordered cnmma] probation, payments and other orders.

C 12, OUARTERLY DECLARATIONS Respondent shall submit qua:ﬂerly

declarations under penalty of perjury on forms provided by the Board, stating whether there has
been compliance ! with all the conditions of probation. Respondent shall subrmt quartcrly ;
declaranons not later than 10 calendar days after the end of the precedmg quarter.

13. PROBATI ON UNIT COWLLANCE Respondent shall comply with the

Board’s probatlon unit. Respondent shal] at all times, keep the Board informed of respondent’
business and residence addresscs Changes of such addrcsses shall be immediately '
mmumcated in Wntmg {0 the Board or its designee. Under no circumstances shall a post office

box_ serve as an address of record, except as, allowed by Business and Professions Code section

2021®). o |

Respondent shall not engage in the practice of medicine in respondent’s place of
fésidchce. Respondent shall maintain a current and renewéd California physician’s and |
surgeon’s license. | | .

Respo::dent shall nnmedaately inform thc Board, or its designee, in wntmg, of

ave] to any areas outside the jurisdiction of California which lasts, or is oontemplaled to lnst,
more than 30 calendar days.

14.  INTERVIEW WITH THE BOARD., OR ITS DESIGNEE Rcspondent

shall be available in person for interviews either at respondent’s place of business or at the
prob atioﬁ unit office, with the ﬁomd or its designee, upon request at various intervals, and either
with or without prior notice throughout the term of probation.

15. RESIDING OR PRACTICING OUT-OF-STATE ' In the event respondent

should leave the State of California to reside or to pmcﬁce, respondent shall notify the Board or
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its designee in wntmg 30 calendar days pnor to thc dates of departure and retum. Non-practice
is defined as any period of time exceeding 30 calendar days in which respondent is not engaging
in any activities defined'in Sections 2051 and 2052 of the Business and Professions Code.

All time spent in an intensive training program outside the State of California

which has been approved by the Board or its designee shall be cousidered as time spent in the

‘practice of medicine within ihe State. A Board-ordered suspension of practice shall not be

considered as a pen od of non—practlce Periods of 1empora:ry or permanent residence or practice
outside California will not apply to the reduction of the probahona:y term. Periods of temporary
or permanent residence or pract:cc outside California will relieve respondemt of the responmbahty
to comply with the probahunary terms and conditions with the cxccpnon of this condition _and
the following terms and candmons of pro'banon Obey All Laws; Probahon Unit Compliance;
and Cost Recovery.

| Respondent’s license shall be automatically cancelled if rcs;mndént's pcnods of
temporary or pennanlenl residence or practice outside California total two ycars However, |
respondent’s license shall not be cancelled as long as respondent is residing and prat.:,ticing o

medi r:mc in another state of the Umted States and is on active probation with the medical

Jicensing authority of that state, in which cese the two year period shall begin on the datc :

|

probatlon is completed or terminated in that state. - -

16.  FAILURE TO PRACTICE MEDICINE - CALIFORNIA RFsmEm

In the event respcmdcnt resides in the State of Cahforma and for any reason
respondent stops practicing medicine in California, respondent shall notify the Board or its
des1gnee in writing within 30 calendar days prior to the dates of non-practice and return to
pracnce Any pmod of non-practice within California, as defined in this condition, will not

apply to ‘the reduction of the pro‘bahonary term and does not relieve respondcm of the

Irespons:blhty to comply with the terms and conditions of probation. Non-practice is deﬁned as

any period of time exceeding 30 ca]enda: days in which respondem is not cngagmg in any

activities defined in sections 2051 and 2052 of the Busmcss and Professmns Code. )
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All time spent in an inlcnsivc training program which has been approved by the
Board or its designee shall be considered time spent in 1hc practice of medicine. For purposes of
T' this condmon, non- pract:ce due to a Board-ordered suspcns:on or in compliance with any other
c.ondmon of probation, shall not be considered a period of non—practncc

Rcspondcnt s license shall bc automatically cancelled if respondent r&mdes n -
Cahfomla and for a total of two years, faﬂs to engage 1 in Cahforma in any of the activities
dcsmbad in Business and Professions Code sections 2051 and 2052.

17.  COMPLETION OF PROBATION Respond ent shall comply with all -

- _ﬁna.ncml obhganons (e. g probation costs): ot later than 120 calendar days prior to the

oomp]enon of probahon. Upon successful complcnon of probation, respondent's certificate shall
be ful]y restored.

) 18 VIOLAT]ON OF PROBA’T‘ION Failure to fully comply ‘with any term or
“ ndmon of probanon isa \nolahon of probahon If respondent violates probation in any respect,
the Board, afier giving :respondem not:cc and the opportunity to be heard, may revoke probation
and carry out the di sciplinafy drdcf that was stayed. If an Accusation, Petition to Revoke
Probation, or an Interim Suspcnsmn Ordcr is filed against responde.m during probatwn, the Board
shall have continuing jurisdi chon until the matler is final, and the pcnod of probanon shall be .
extended unnl the mam:r is final. : -

19. - LICENSE SURREN'DER Following the eﬁ‘ecnve date of this Decision, if

,respondcnt ceases pracncmg due to reﬁremenl, ‘health reasons or is otherwise unable to satisfy
the terms and conditions of probahon respondent may request the voluntary surrender of
respondent s license. The Board reserves the right to evaluate rcspondem s request and to
cxerc:sc its d1scretmn whether or not to grant the request, or to take any other action dcemed
_appropriate and reasonab]e under the circumstances. Upon formal acceptance of the surrender,
respondent shall within 15 calendar days deliver respondent’s wallet and wall certificate to the
Board or its designee and rcsponde.nt shal] no longer practice medicine. Respondent will no
Jonger be subject to the terms and conditions of probation and the surrendcr of rcspoudent 3

hcensc shall be decmed d‘lS(:l_plma]’y action. If respondem re-applies for a medical I:cense, the

11
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] wﬁmﬁon <hall be treated s 3 pesition for reinstatement of a revoked certificate)

Z 20.  PROBATION MONITORING COST§ Respondent shall bay the costs
3 || associsted with pmbat:nn moni toring vach and every year of probaticn, as desigrsted by the
4 Bo-:d Such msu shall be paysble lo the Medical Bowrd of California and deli 10 the Board
. sfoi I.lS d:s:puec no Iata thes Junuary 31 of each calender year. Failure io pay costs within 30
6 calendar dsys ol'lbe duc dute is 2 ﬁnlation of p:obmon.
L ACCEPTANCE
B 1 have cacfully rend the above Slipulated Settlement and Disciplipary Order and
9 | have had an opportumty o Adly dlms it with my anomcy. Pa::nr:k L. Hoscy, I understand
! 10 | the suipulation and the cﬂ'wt it will have on my Physician's ami Su.—geun's C mt:. No.G

11 21264 Y enies ino :Ius “'npulﬂ:-d Srtlbmenl and Disciplinary Order voluniarily ‘know:'n;!y; nnd
12 m{cl.llgcnﬂy. md agroe (o be bound by tbe Decision and Order ofthe Medical Bgard of

_i3 Cal:‘farma

14 | DATED: j— '3_‘31 — L.<é

- Reddcted Sumature
16
5 'I\TﬂtTTAEL DEA‘RW"
1?7 - Rc.spon cot
18 .
o T’have rnd :nd hnd an cppomm:ty ‘o fully discuss wnh espendent
_, | MpeiAzL DEAN BERGER, M.D., the terms and conditions and other inatters|contained in the
5 sdove Stipulated Settlemient and Disciplinary Ocder. [ zpprove its form end content.
paTED:_ /2] Jo & o
2 77
23 Redacted Signature
24 : A , Beq. S
- Attomney for Respond®: o i B
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