STATE OF NEW YORK
DEPARTMENT OF HEALTH

433 River Street, Suite 303  Troy, New York 12180-2299

'Richard F. Daines, M.D. . R Wendy E. Saunders

Commissioner Chief of Staff

February 7, 2008

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

: Richard J. Zahnleutér, Esq. Jatinder S. Bakshi, M.D.
NYS Department of Health . 1 Redacted Address
 ESP - Corning Tower — Room 2512 .1

Albany, New York 12237

" Kenneth B. Schwartz, Esq.
555 Westbury Avenue
Carle Place, New York 1 1514

RE: In the Matter of Jatinder S. Bakshi, M.D.

| Dear Parties:

: Enclosed please find the Determination and Order (No. 08-22) of the Hearing Committee
in the above referenced matter. This Determination and Order shall be deemed effective upon
the receipt or seven (7) days after mailing by certified mail as per the provisions of §230,
subdivision 10, paragraph (h) of the New York State Public Health Law.

As prescribed by the New York State Public Health Law §230, subdivision 10, paragraph - |
(i), (McKinney Supp. 2007) and §230-c subdivisions 1 through 5, McKinney Supp. 2007), "the
determination of a committee on professional medical conduct may be reviewed by the. '

Administrative Review Board for professional medical conduct.” Either the Respondent or the
Department may seek a review of a committee determination. ' -

All notices of review must be served, by certified mail, upon the Administrative Review
Board and the adverse party within fourteen (14) days of service and receipt of the enclosed
Determination and Order.



The notice of review served on the Administrative Review Board should be forwarded to:

James F. Horan, Esq., Administrative Law Judge
New York State Department of Health
" Bureau of Adjudication
- Hedley Park Place .
433 River Street, Fifth Floor
Troy, New York 12180

The parties shall have 30 days from the notice of appeal in which to file their briefs to the
Administrative Review Board. Six copies of all papers must also be sent to the attention of Mr.
~ Horan at the above address and one copy to the other party. The stipulated record in this matter
shall consist of the official hearing transcript(s) and all documents in evidence. - -

Parties will be notified by mail of the Administrative Review Board's Determination and

Order.
Sincerely,
Redacted Signature
\Alamfs F. Horan, Acting Director
au of Adjudication o
JFH:cah
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IN THE MATTER '~ : DETERMINATION
OF : AND
| 'JATINDER S. BAKSHI, M.D. : ORDER
""""""""""""""""""""""" X BPMC $08-22

A Notice of Hearing and Statemeﬁt of Charges, both
dated March l, 2007, were served upon the Respondent Jatlnder
o, pakshi, M.D. LYON M. GREENBERG, M.D. (CHAIR), RAVINDER

' MAMTANI, M. D., AND MARY ANN CRESANTI, N.P., duly de31gnated
members of the State Board for Profes51ona1 Medical Conduct,
served as the Hearing Committee in this matter pursuant to |
Section 230(10)(Executive) of the Public Health Law LARRY G.
srokcn, ADMINISTRATIVE LAW JUDGE, served as the Administrative
officer. vThe Department of Health appeared by Richard J.
zahnleuter, Esq., Associate Counsel. The Respondent appeared by
Kenneth B. Schwarﬁz, Esg. Evidence wae received and witnesses
sworn and heard and transcripts of these proceedings were made.

After consideratidn-of the entire record[ the Hearing

Committee issues this Determination and Order.




PROCEDURAL HISTORY

Date of Service: March 29, 2007
Answer Filed: April 25, 2007
Pre-Hearing Conference: May 5, 2007
Hearing Dates: | May 30, 2007

June 28, 2007
August 2, 2007
August 3, 2007
August 21, 2007
September 26, 2007

Witnesses for Petitioner: Andrew Dubin, M.D.

Witnesses for Respondent: Ranga C. Krishna, M.D.
' ' Jatinder S. Bakshi, M.D.

Deliberations Held: o November 20, 2007. .

STATEMENT OF CASE

Petitioner has charged Respondent with seventeen -
specifications of professional misconduct. The charges relate
to Respondent's medical care and treatment of five patients.

The charges include.allegations of grosé negligence, negligence
on more than one occasion, Jross incompetence; incompetence on
more than one occasion, and failing to maintain accurate medical
recqrds. »Respondent denied the allegations.

A copy of the Statement of Charges is attached to this

Determination and Order in Appendix I.




FINDINGS OF FACT

The foilowing Findings of Fact wereAﬁédé after a
reviéﬁ of the entire record in this matter. Numbers in
parentheses refer to transcript page numbers orvexhibifs;,'These
ciﬁations represent evidence found persuasive by the Hearing
Commitﬁee in arriving at a‘parficﬁlar finding. .Cénflicting |
evidence, if any, was ¢onsideréd ahd rejected in favor of the

cited evidence.

General Findings .

1.Jatindér S. Bakshi, M.D; (hereinafter "Respondent"),
was aﬁthorized to practice medicine in ﬁeﬁ York State by the
New York State‘EdUCatibﬁ'Department's issuance of liéeﬁse
nﬁmbef 196731 on or about August'é, 1984. (Ex. #4).

2. Respondent completed a residency in neurology in
1995, but is not board-certified in that field. (T. 777-779,
985) . | |

3. Respondent has been ¢ngaged in the private bractice
of médiqine{ specializing in neurology, since 19§S.“ (T. 779).

4. Andrew H. Dubin, M.D. testified on behalf of the
Department in this matter. Dr. bubin is board-certified in
physical medicine and rehabilitatidn. He is also board-
certified in electrodiagnostic medicine by the,American Board

of Electrodiagnostic Medicine (now the American Academy of
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Neuromuscular Electrodiagnostic Medicine “AANEM*)L (T. 22;
Ex. #14).

5. Dr. Dubin is an associate préfessor of physical

medicine and rehabilitation at the Albany Medical College,.as-

well as the director of residency education for the .department

of physical medicine and rehabilitation at the Albany’Medical

Center Hospital. (EX. #14) .

6. Dr. Dubin spends approximately 85-90% of his time in.

active patient care. (T. 47) .

7. Ranga C. Krishna, M.D. testlfled on behalf of the

Respondent. Dr. Krishna is board- certlfled in neur0109Y: and

~is a member of the American Academy of Electrodlagnostlc

Medicine. Dr. Krishna has maintained a prlvate practlce in
neurology and neurophysiology since 1954. (T. 533-534;AEx.
F). |

8. During a period of time in the 1990;5, Dr. Krishna
was a co-owner (with Respondent) of a professional corporation |
eﬁtitled pelham Professional Medicai Corpérétion. (T. 6724

|
{

673) .

~9.Dr. Krishna is a personal friend of Respondent. (T.

674) .




Patient A
. 10. Respondent evaluated. and treatea Patient A, a

forty-three year old male, beginning on December 5, 2000, for
‘injurles that Patient A sustained in a motor vehlcle acc1dent
on November 1, 2000. The patient was first seen on December
5, 2000. (Ex. ##20, 21, 22).
11. The original nenrological consultation was
: .performed by a Dr. Dawoodie. (ALJ EXx. #2). A typed.version
of the consultation report-was,subsequently prepared, and |
151gned py Respondent. (Ex. #20, PP. 15—18).

12. The process of eliciting and documentlng an
adequate history is necessary so the phys1ca1 regions of the
‘body in question can be focused upon, the necessary
electrodiagnostic tests can be performed with proper 1ns1ght
and objectives, and the data interpreted and assessed for

concordance. (T. %0-91, 148-151).

13. It is 1mportant to elicit, organize and documenta
jnformation about the mechanism of injury and force'of impact,
time frame of the development and progression of pain, and
status of bowel and bladder fnnction. (T. 63-66, 76-80, 92-
93).

14. Respondentfs initial consultation for Patient A

(as well as the remaining patients) was recorded on a pre-
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printed form. This form contains,pre—recorded information
regardlng the nature of a patient’s injury, hlstory, symptoms
Items are then either circled, underllned checked or left
unmarked. Examination findings are'similarly pre;printed.
Diagnbstic impressions are also pre-printed,.with’bertinent
jtems marked with a check. (Ex. ALJ #2). |

| 15. The consultation form was then transcribed into a.
_typed document. (Ex. #20, pp- 15—18)} |

16. Respondent’s history. failed to e11c1t and
document informatlon concernlng the mechanism of 1n3ury and
force of impact, as well as the status of the patlent s bowel
' .nd bladder function. (T. 146-151; Ex. ¥ 20; ALJ. #2) .

i7. Patient A completed an initial intake form; dated'.
December 4, 2000 in which he 1nd1cated that he had mlssed five
days of work immediately follow1ng his motor vehlcle acc1dent |
(Ex. #20, P. 10).

18. Dr .Dawoodle noted on the neurologlcal
consultatlon form that the patlent was currently working._ Dr.
Dawoodie also determined that the patlent was “temporary |
totally disabled”. (ALJ #2) . |

19. The diagnostic impressions regarding Patient A

were: cervical muscle post traumatlc sprain syndrome, lumbar -

post traumatic pain syndrome; traumatic herniation of the.
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cerv1ca1 1ntervertebra1 discA(clinical impressien); traumatiC‘
hernlatlon of the lumbarrlntervertebral disc (cllnlcal
impression), and rule out cervical and lumbosacral
radlculopathy (ALJ Ex. #2; Ex. #20; p; 17).‘

20. The doctor recommended that Patlent A undergo
- electrodiagnostic myography (“EMG”) and nerve-conductlon
velocity (“NCV”) studies of the upper and lower extremltles,
MRI of the cervical and lumbar splne, computerlzed range of
»b-ﬁotion and muScle strength testing. He prescrlbed flexerll 10
mg. po bid and naprosyn po tid; physical therapy three times
per week and to refrain from strenuous activities..  (ALJ EX.
#2; BEx. #20, pp. 17-18) .

21. Respondent’s dictaﬁed and'sighed consultation
report adopted all of Dr. Dawoodie’s findings and
recommendations. (Ex. 420, pp. 15-18).

22. Respondent performed electroﬁyogrephy and nerve
conductlon velocity studles of Patient A’s upper extremities
on January 5, 2001. Respondent noted that “There is a quiet
baseline potential at rest in paraspinal muscles at rest”.
(Ex. #22).

23. oOn January 5, 2001, Respondent further noted that

A |

wElectromyography of the upper extremities reveals no

electrical evidence of a cervical radiculopathy”. (Ex. #22).
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24. Respondent performed‘electromyography and nerve
conduction velocity studies of Patient~A'é lower»éxtremities
on January 19, 2001. Respondent noted that “The paraspinal
muscles also revealed a quiet resting potential”. '(Ex. #21) .

25. On January 19, 2001, Respdndent furthér noted -
that ﬁElectromyography of the lower extremity mgscles-re#ealed’
no evidehce of a lumbosacral radiculopathy”. (Ex. #21).

26. Respondent prescribed flexeril and naproxyn for
Patient A. He also ordered a TENS unit, and presdribed |
éﬁysical therapy, three times a week. (T. 665—668; Ex. #26).»"

27. Patient A continued physical therapy throughout
Respondent’s treatment of the patient. Respondent last saw
the patient on March 9, 2001. At that time, he noted that the
patient had shown little improvement. - (Ex. #20). |

28. On March é9, 2001, Patient A was evéluated by
Gregg M. Szerlip, D.O.v Dr. Szerlip ié an anesthesiologist.
with a pain management practice. (T. 661-662; Ex;iE, pp. 7-
8) . |

29. Dr. Szerlip’s consultation report indicatesfthat
thevpatient was referred to him by Respondent{ Respondent'’s
medical record for Patient A does not contain any evidence of
a referral to Dr. Szerlip, and a copy of the report is not

contained in the record. (Ex. #20; Ex. E, p. 7).
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Patient B

30. Respondent evéluated,and treéted Patient B, a
| twenty-nine year old male, for injuries suétained in a mbtor
ﬁehiclé accident on Janﬁary 31, 2001. He first saw ﬁhe
‘patient on February 2, 2001. (Ex. ## 24 and 25). |

31.’ Respondent s initial consultatlon for Patlent B
was recofded on a pre~printed form. This form‘c0nta1ns pre-
~ recorded information regarding the nature of a patieht's
injury, history, symptoms. Items afe_then.either circléd,
uhderlinéd, checked or left unmarked. Examinatioh findings
are simi;arly pre?printed. Diagnostic.impressionsjare also
»pre—printed, with pertinent items marked with a check. (Ex.
#24, pp. 9-13);

32. The consultation form was then trans¢ribed into a
typed document. (EXx. #24, pPp. 14-17).-

33. Respondent'’s history failed to elicit.and
docuﬁent information concernlng the mechanlsm of 1njury and
force of impact, as well as the status of the patlent 8 bowel
and bladder function. (Ex. # 24; Ex. #25) .

34. Respondent’s diagnostic-impréssions regarding
Patient B were: post traumatic headache; cervical muscle post
traumatic sprain syndroﬁe; lumbar post traumatic spfain |

syndrome; traumatic herniation of the cervical intervértebral
o :




disc (cllnlcal impression); traumatic herniatioﬂ of the lumbar
1ntervertebral disc (cllnlcal 1mpre891on), rule out cervical
radiculopathy; rule out internal derangement of left knee;
1eft.hand pain. (Ex. #25, p. 59) . |

35. Respondent recommended that Patient.B”uhdergo EMG
- and NCV studies of the upper extremities; MRI of the cervical
lumbosacral region; X-ray of the left knee; orthopedlc .
evalﬁationbof the left knee; and computerized range of motion -
and muscle strength testing. Respendent further reeommended
physical therapy three.tlmes per week for the next four weeks,
Advil as needed, and to refrain from strenUOus physical
activities. (Ex. #25, p. 60) .

36. On February 23, 2001, Respondent performed EMG
and NCV studies of Patient B’s upper extremities. Respondent
noted that “There is a quieﬁ baseline potential at rest in
paraspinal muscles at rest”. Respondent.further noted that
wElectromyography of the upper extremities reveals no
electrical evidence of a cervical radiculopathy”;: (Ex. #25,
pp. 66-69) . |

37. On March 2, 2001, Reepondentvperformed EMG an¢
NéV studies of Patient B’s lower extremities. Respondent j
notedvthat “Needle electromyography of lower extremities

revealed a fibrillation potential in the bilateral'LS—Sl
10




distribution, a.normal recrultment pattern and ampiitnde
indicating a bilateral}LS—Sl 1umbosacral radlculopathy He
further noted that “There are somelpolypha51c waves in LSQSl,
.dlstrlbutlon bilaterally”. (Ex. #25, p. 62) . | |

3g. Patient B continued ‘physical therapy throughout
Respondent's'treatment'of the patient. On September 12, 2001,
Respondent noted that the patient had shown some'limited
'improvement although he had experienced perlods of remlss1on
and periods of exacerbation. (Ex. #25, p. SY{

39. Patient B was_evaluated by'Dr.'Séerlip on
.Febrnary 1, 2001 - one day prior to being.eeen by ﬁeepondent.
Dr. Szerlip's conBultation report doesnot,indicate<that»the
patlent wag referred to him by Respondent . Respondent’s
medical record for Patlent B does not contain any ev1dence of
a referral to Dr. Szerlip, and a copy of the_repOrt is not
contained in the record. (Ex. ## 24 and_éS;IEx. E, pp- 2-3).

Patient C

- 40. Respondent evaiuated and treated patient C, a
seventy-four year old male, for injuries suffered in.a motor
vehicle accident on November 19, 2000. He first saw the
patient on November 28, 2000. (Ex. #26; Ex. #27).

41. Patient C was seen in the Franklln Hospltal

center emergency room following the accident. Respondent did
11




not obtain a copy of the eﬁergency room récord,‘and inélude it
in his office record for the patient. (Ex. #26; Ex. #27).

42. Respondent'’s initial consultation for Patient C
was recorded on a pre-printed form. ~This form containé pre-
-fecorded information regarding-the nature of a patient’s
injury, history, symptoms. Items are then either circled,
underlined, checked or left unmarked. .Examinaticn findings
~are similarly pre-printed. 'Diagnostic impressions aré also
pre-printed, with pertinent items'marked with a check. (Ex.
#26, pp. 48-52).

43. The consultation form was then.transcribed ihto a‘
typed document. (EX. #26, pp. 40-43).

44. Respondent’s history failed to elicit and
document information concerning_the mechanism of injury ahd
force of impact, as well as the stétus of the patient’s bowel
and bladder function. (Ex. # 26, pp. 48-52).

..45. Respondent's.diagnostic_impressioné regarding
patient C were: cervical muscle post traumatic spfain
syndrome; lumbar post traumatic sprain syndrome; tréumatic’
herniation of the cervical intervertebral disé (clinical
impression) ; traumatic herniation of the lumbar interveftebkal
disc (clinical impreséion); rule out cervical and 1ﬁmbosacra1' 

radiculopathy. (Ex. #26, p. 42).
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46. Respondent recommended that Patient C;ﬁndergo EMG
and NCV stﬁdies of the upper extremities, and MRI of the
1cer§ica1 and‘lumbosacral‘spine. He further recoﬁmended
‘physical therapy three times per week for the next'f6ﬁr weeks;.
follow4up>in one month, and to‘refrain from strehuous physical
.  activities. - (Ex. #26, pp. 42-43). |

47. On February 22, 2001, Respondent performéd NCV
stﬁdies of the patient’s upper ext:emities. Re3pondent.noted*
that “NCV/EMG of the upper.extremity was negative for
cervicular radicﬁlopathy". (Ex. #26, P- 57)..

48. On March 16, 2001, Respondent performed EMG énd
NCV studies bf Patient.C's lower extremities. Respondent
,n¢ted that “The needle electromyography.of lumbar>paraspinal
muscles revealed.a quiet potential at rest”. Respondent
further noted that ﬁNeedie electromyography Qf 16Wer
extremities revealed polyphasic complexities in the bilateral
- L5-S1 distribution, a normal recruitment pattern and an
'incréased amplitude indicating a bilaterai 1L.5-81 éhfdnic
jumbosacral radiculopathy”. Respondent further noted- that
wThe electromyography revééled an evidence of a moderately:

gsevere bilateral L5-81, chronic radiculopathy”. (EX. #26, p.

53) .
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49. Respondent prescribed physical thefapy thfee
times a week for the entire time that Patient é'was being
treeted. Respondent sew Patient C for follow-up.visits,on
January 16, February 21, and March 16, 2001.'.On,each visit,
Resnondent noted that the patient had shown 11tt1e |
improvement. (EX. #26) . |

| 50. ,Patient C was evaluated by Dr. Szerlip on January'
11 2001. Respondent’s medical record for Patient C’does not
contain any evidence of a referral to Dr. Szérlip, and a copy
of the report is'not contained in the record,} (E#. # 26; BEx.
E, pp. 4-6) . v
Patient D

51. Respondent evaluated and treated Patient D, a 59
year-old female, for injuries recelved in a motor vehicle
accident on October 16, 2000. He first saw the patlent on

October 17, 2000. (Ex. #28).

52. Respondent’s initialfconsul;ation for Patient D
was recorded on a pre-printed form. This form.contains pre-
recorded information regarding the nature of a patlent 8
injury, history,'symptoms. Items are then either circled,
underlined, checked or left unmarked Examlnatlon flndlng%

are similarly pre-printed. Dlagnostlc 1mpress1ons are also
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_ pfe-printedp.with pertinent items marked with a check.. (BEx.
#28, PP- 13-17).

| 53. Respondent’s history failed to elicit and -
'document information concerning the mechanism‘of injﬁry and
-force of impact, as well as the status of the patient’s bowel
’  and bladder function. (Ex.‘#'za; pp._13—1§).

54. Respondent’s diagnostic impressions regarding
patient D were: post traumatic headache; cervical muscle post -
traumetic sprainvsyndrome;'traumaﬁic herniation of the |
eervical intervertebral disc, and rule out‘cervical

radiculopathy. (Ex. #28, pp- 16-17) .

55, Respondent recommended that Patient D undergo EMG .
arid NCV studies of the upper extremities,-x-raysxand an MRI of
the cervical spine. Respondent further recommended that
'Patient D receive physicel therapy'three times per week for

four weeks. (Ex. #28, p. 17).

56. On November 17, 2000, Respondent performed EMG
and NCV studies of Patient D’s upper extremities. He noted
that “Cervical paraspinal muscles revealed a fibrillation

potential at rest”. (Ex. #28, pp- 9-12).

57. On January 5, 2001, Respondent performed EMG and
NCV studies of Patient D's lower extremities. He noted that

wNeedle Electromyography of lower extremities revealed
' 15




fibrillation potentiai in the left L5-S1 distribution,‘a
normai recruitmenf pattern and amplitude indicating a left LSe'
| S1 Lumbosacral radiculopathy”. Respondent further.neted ﬁhat
“Electromyography of the lower extremltles revealed a left L5-
g1 lumbosacral radiculopathy. (Ex. # 29, pp. 1-4)}

58. Respondent prescribed physical therapy two er -
three tlmes a week for the entire time that Patient D ‘was
being treated. Respondent saw Patient D for follow -up VlSltS
on November 28, and December 22, 2000, and January’S; February
13, March 16, 2001, and April 13, 2001. On eaeh #isit,'
Respondent noted that the patient had shown little;or moderate
“improvement. (Ex. #26).

59. Ppatient D was evaluated by Dr. Szerlip on March
g, 2001. Respondent’s medical record for Patient D does not
contain any evidence of a referral to Dr. Szerlip, and a copy
of the report is not contained in the record. - (Ex. #28; Ex.
E, pp.'9-11).

Patlent E

60. Respondent evaluated and treated Patlent E, a 77
year-old female, for injuries received ih a motor-vehicle‘
accident on February 28, 2001. He first saw the patient on

MarchH 2, 2001. (Ex. #30, p. 25).
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61.  Respondent'’'s initial consultation for.Patient E
was recorded on a pre- -printed form This form comtains pre-
_recorded information regarding the nature of a patlent s
injury, history, symptoms. Items are then either circled,
underlined, checked or left unmarked. Examinaticn findings
“are similarly pre-printed. Diagncstic impressicns are also
Apre-printed, with pertinent items marked with a check. '(Ex.
#30, PP- 25-29).

62. The consultation formvwas then transcribed:into a
typed document ({Ex. #30, pPP- 30;33)

63. Respondent’s history failed to elicit and
document information concerning the mechanism of injury and
force cf impact, as well as the status of the patient’s bowel
and bladder function. (Ex. # 30, pPP- 30-33).

64. Respondent’s diagnostic‘impressionsaregarding
Patient E were: post-traumatic headache; cervical muscle post
traumatic sprain syndrome; lumbar post traumatic sprain
syndrome; traumatic herniation of the cervical intervertebral
disc.(clinical impression) ; traumatic herniation of the lumbar
intervertebral disc (clinical impression); rule out cervical

and lumbosacral radiculopathy, and right hand pain. - (Ex. 430,
, ' . ' ' |
p. 32). : ]
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65. Respondent recommended that Patlent E undergo EMG'
andeCV studies of the upper and 1ower extremities; MRI of the -
| cervical and lumbosacral spine; computerized range of motlon
and muscle strength testing; physical therapy three times per

week for the next four weeks, and to refrain from strenuous{

physical activities. (Ex. #30, P. 33).

66. Respondent performed EMG and NCV studles of
pPatient E’s upper extremities on April 20, 2001. Respondent
noted that wcervical paraspinal muscles also revealed a
flbrillation potential at rest”. Respondent further noted
that “The needle electromyography of the upper extremities
revealed an evidence of a left C5-6, cervical radiculopathy.
‘There is normal 1nsertlona1 activity, a fibrillation potent1a1
in the left C5-6, distribution at rest, a normal -amplitude and
recruitment”. Respondent further noted that “There is an
electromyographic evidence of a left C5-6, cervical
radiculopathy”. (EX. #30, pp- 15-18) .

67. .Respondent performed EMG and NCV studles of
patient E’s lower extremities on April 27, 2001. Respondent
noted “Posterlor Tibial H-reflex revealed a normal responsé
bilaterally". Respondent further noted that_fSural,sensory
nerve‘dlstal latency revealed abnormal response on the left

side” . Respondent_further noted that “The needle
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electromyography of lumbar baraspinal muscles révealed‘a quiet
potential at rest. Electromyography of lower extremitiés

/
revealed polyphasic complexes in the bilateral L5-81,
distribution, a decreased recruitment péttern and amplitude
indicating a bilateral LS—Si, Jumbosacral radiculopathy”.

Respondent further noted that ™ The lower extremity nerves

tested revealed normal latencies, amplitude and conduction

vvelocity”. Respondent further noted that “Left sural sensory '

response is abnormal. There is an electrical evidence of a
peripheral neuropathy in this lower extremity nerve study”.

Respondent further noted that “The electromyography revealed

‘an evidence of a moderately severe bilateral L5-8S1,

lumbosacral radiculopathy” . (Ex. #30, pp. 19-22).

8. Respondent saw the patient on April 6,'2001; He
noted that she had shown little improvement. He prescribed
additional physical therapy three times per week for four
weeké, and Vibxx. (BEx. #30( pp. 34-35).

69. Dr. Szerlip evaluated Patient E on May 3,.2001.
He récommended that the patient uhde:go a series of iuhbar
epidural steroid (“LES") and cervical epidural steroid (“CES”)
injections. Respondeht's medical record for Patient E does

not contain any evidence of a referral to Dr. Szerlip, and a
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copy of the report is not contained in the recofd._ (Ex. #30;
Ex. Df.
| 70. 'Respondent next saw the patient on May 4, 2061.

He noted that she had shown little improvemenﬁ, and.again |
'prescribed physical therapy three times per week for four |
“weeks. No reference is made to Dr. Szerllp s evaluatlon aﬁd
treatment recommendatioﬂs. (Ex. #30, pp. 39-41).

71. Dr. Szeflip administeredbLES injections to
Patient E on May 10, May 24, and June 7,‘2001; He administéred.
CES injections to the patient on June 14 and 21, 2001. -(E#.
D). |

72. Reépondent saw Patient E on June 1, 2001. He
noted that the patient received physical therapy and
aiagnostic tes;s which he had previously ordered. No mention
is made of the LES injecticns administered by Dr. Szerlip.
Respondent again prescribed physical therépy three times per
week for four weeks and Vidxx. (Ex. #30, pp. 45-46).

73. Dr. Szerlip administered CES injections to

patient E on June 14 and 21, 2001. (Ex. D).
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CONCLUSIONS OF LAW

Respondent is charged with seyenteen.specifiCations
alleging profes31onal misconduct w1thin the'meaning of Education.
Law §6530. This statute sets forth numerous forms of conduct
which constitute professional misconduct, but does not,provide
definitions of the various types of misconduct.. 5uring the‘
course of its deliberations on these charges, the Hearing
Committee consulted a memorandum prepared by the General Counseld,‘
1for the Department of Health. This document, entitled
"Definitions of Professional Misconductvunder the New York
Education Law" sets forth suggested definitions for gross
negligence, negligence,'gross incompetence, and incompetence.

The following definitions were utilized-by the Hearing
Committee‘during its deliberations:

ﬁegligence is the failure to exercise theccare'that'a
reasonably prudent physician would exerciseiunder theA
c1rcumstances It involves a deviation from acceptable

standards in the treatment of patients Bogdan v. Med. Conduct

Bd., 195 A. D. 2d 86, 88-89 (3¥ Dept. 1993) 'Injury;_damages,
proximate cause, and foreseeable risk of injury are not
essential elements in a medical disciplinary.proceeding,‘the},

purpose of which is sole to protect the»welfare of patients

dealing'with State-licensed practitioners. Id.
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Grose Negligence is negligence that is egregious,

i.e., negligence involving a serious or significant deviation

from acceptable medical standards that creates the risk of

potentially grave consequence to the patient. DPost v. New York

State Department of Health, 245 A.D. 2d 985, 986 (3™ Dept.

1997) ; Minielly v. Commissioner of Health, 222 A.D. 2d 750, 751-

752 (3*¢ Dept. 1995). Gross négligence may COpsist'of a single
act of negligence of egregious proportibns, or multiple écts of -
negligence that cqmﬁlatively amount Eo'egregious:céndﬁct. Rho
Q, Ambach, 74 N.Y.2d 318, 322 (1991). A finding of gross
negligénce does not require a showing thaﬁ a physician was
conscious of impending dangerous consequences of his or her

conduct.

‘Incompetence is a lack of the requisite knowledge or

.gkill necessary to practice medicine safely. Dhabuwala V. State

Board for Professional Medical Conduct, 225 A.D.2d 209, 213 (3%

Dept. 1996) .

Gross Incompetence is a lack of the skili or knowledge -
necessary to practice medicine safely which is significantly or
seriously substandard and creates ‘the risk.of potentially grave
|| consequences to the patient. Post, supfa, at 986; Miniéllx,

supra, at 751.
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Respondent is also charged with five gpecifications of

failing to maintain a record for each patient which accurately

reflects the evaluation and treatment of the patient, in

violatién of N.Y. Education Law §6530(32) . The Hearing
Coﬁmittee interpreted these allegations in light_of the usual
and commonly understood meaning of the terms. (Sée, New York
Statutes, §232) .

Using the avae-feferenced.definitions’as a framework 
ifor its deliberations,'the‘Hearing Committee made the following
conclusions of law pursuant to the factual findings listed
above. All conclusions resulted from a unanimous voﬁg of the
Hearing Committee unless.noted otherwise.

The Hearing Committee first considered thé.credibility
of the various witnesges, and thus the weight to be accorded.
their testimony. The Department presented testimony by Andrew -
H. Dubin, M.D. |

Dr. Dubin is board—certified in physical medicine and
rehabilitation (physiatry) . He is aléo boardkcertified’in
electrodiagnostic testing by the American Academy of
Neuromuscular Electrodiagnostic Medicine (*AANEM”) . (T. 22, 25,
33, 141; Ex. #14). Dr. Dubin is an ass0ciate professor of
physical medicine and rehabilitation at the Albany Médical

College, and director of residency education in the department
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of physicél medicine and rehabilitation at the Albany Médical
Centei Hospitai.— (Ex. #14). Dr. ngin also_maiﬁtains~an active
p:ivéﬁe practice. He doés not know the Respondent pgrspnally,
and. has no stake in the outcome of the case. |

Dr. Dubin is an.extremely'welquualified;physical
ﬁedicine and rehabilitation specialist. Hoﬁever,;he'is, to a
greater extent, an academic thsician. Even though he practices'
in the commuhity, he acknowledged that he thinkg like an
.academic. (T. 163). As a result, the Committée béliéves'that“
his_opinions as to community standaids of care:ﬁay not reflect
generai community standards. | |

| Of greater conéern to the Committee, hoﬁever, is the

fact that Dr. Dubin does not practice in the same field of
medicineA(neurolbgy) as the Respondent. Dr. Dubin asserted that
Respondent practices primafily within the area‘of |
neuromusculoskeletal medicihe, and thus within ﬁhe doﬁain of
physiatry. (T. 139-140) . 'However, both neurologists and
physiatrists eyaluate and treat-neuromuscular condiEidné. Dr.
Dubin’s somewhat dogmatic approach to the cases in question
somewhat diminished his credibility;

Reépondent.presented testimony by Ranga C. Krishna,
M.D. Dr. Krishna is a board—certified'neurologist. :Hé is also

a member of the American Academy of Electrodiagnostic Medicine,
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"and practices neurology and neurophysiology in Brcoklyn,'New
Il York. (Ex. F).
Dr. Krishna appears to be a highly competent

neurologist. However, he is a personal friend of Respondent and

has had business relationships with him. (T. 538-539, 674). It
was quite evident from his testimony'(which included,numeroﬁs
personal attacks on Dr. Dubin), that his objectivity was subject
to question. This tendéd to diminish his credibility és well. -

Lastly, Respondent testified on his own behalf. He
has an obvious stake in the outcome of these proceedings, and
the Committee evaluated his testimony accordingly. The Hearing
Committee was concerned with the numerous inconsistencies in
Respondent’s testimony.

Respondent testified with regard to the testing of
paraspinal muscles in Patient A that it was his standard
procedure to put the test data in the tabular portion of the EMG
report. (T. 943-944, 948). He then blamed the absence of the
data on the technician assisting him. (T. 943, 949). With
regard to Patients B and C, Respondent claimed that it.Was‘his
standard procedure to merely document the results in the
narrative portion of the EMG report. - (T. 1159-1160) . When
confronted with paraspinal EMG résults reported in the tabular

portion of the upper extremity study on Patient D, Respondent
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testified that it was his procedure to do so.oniy‘when there

were positive findings. (T. 1299, 1300-1302). Respondent gave -
similarly inconsistent explanations with regard to Patient E's

| EMG studies.

Respondent similarly blamed others (officeAsﬁaff) for'
the failure to document any of the pain management referrals in
any of the patient records; The large number of
inconsistencies, combined with the Respondent'’s tendenéy to

iblame others, diminished his credibility.

The Department’s allegations against Respbndent fail

into four broad areas: the adequacy of the patient histories;

the adequacy of the electrodiagnostic testing performed by
Respondent; the alleged failure to discontinue physicél therapy
and/or substitute other modes of treétment, and thé allegea
failure to individualize treatment plans for each paﬁiént.

PI

Patient Histories

It is undisputed that an adequate history is ‘an
Flessential element of evaluating a patient’s condition, and
developing an appropriate treatment plan. Respondent’s

histories for Patients A through E are deficient in several

respects. There is inadequate information concerning the

‘mechanism of injury and the force of impact in each case.

Moreover, there is no information obtained regarding any changes |
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in. bowel or bladder function following the patients’ accidents.
This information is critical when evaluating possible'
neuroldgical injuries. -

There is another, more fundamental deficienéy in the
histories documented by Respondent. There is a typed initial
evaluation charted for each patient. Upon a casuél reading,
they appear to be comprehensive reviews of the patient’s |
history, present complaints, and neurological examination. For
example, Patient C’s initial evaluation can be found in Exhibit
#26, at pages 44-47. However, thesé typed reports are based on
a “canned” evaluation form. = (For illustrative purposes, the
“original” initial evaluétion for Patient C is attached to this-
Determination and Order in Appendix I1).

Nearly all of the information contained in the
evaluation is pre-printed, leaving the Respondent to merely
check, or circle items which may be pertihent. The section of
the evaluation labeled “neurological examination” is pre-printed
in narrative form, and then merely carried over onto the typed
version.

Respondent’s over-reliance on pre-printed forms is no
|l substitute for an appropriate history, focused»on the particular
patients background and complaints. We take note thaﬁ the

"initial evaluation for Patient A was actually obtained by a Dr.
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Dawoodie. However, by signing the typed report, Respondent

accepted responsibility for this patient's history as well as
ﬁhe others. |

| Based on the foregoing, the Hearing Committee
unanimously voted to sustain Factual Allegations I.1, J.l, K.1,
L.1, and M.1l.

The Department also allegéd'that Respondent’s

Il getermination that Patient A was temporarily totally disabled
was not supported by the documentation in the reéord;5 As noted
previously, the initial evaluation of Patient A was perfofmed by
Dr. Dawoodie. Under these circumstances the Committée deélinedf1

to sustain Factual Allegation I.2..

Electrodiagnostic Testing

The allegations faised by the Department regardiné the
‘EMG and NCV sﬁudies performed by Respondent are most troubling
.to the Hearing Committee. The experts presentedvby both parties
presented opinions which were diametrically opposed in virtually
every respect. According to Dr. Dubin, the studies performed
were inadequate on both technical gropnds, and due tozé failure '
to tést sufficient numbers of muscles. According to Dr.
Krishna, thebstudies performed were aCCeptable in every aspect.
|

Both experts are knowledgeable in their reépective.g

fields. Both have substantial experience in electrodiagnostic
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studies. Both cannot be right. However, for the reasone
discussed beiow, we conclude that the Department has failed to
ﬁeetvits burden of proof on this subject.

Dr. Dubin’s pfincipal objection to the studies
lpefformed by Respondent derives from his opinion that Respondent

|did not test sufficient numbers of muscles. In particular, he

rejected Respondent’s reports of paraspinal muscle testing since
it was generally not reflected in the tabular data section of
the EMG reports. However, Dr. Krishﬁa noted that the-databis-_
observed in,real'time[ and may not be recorded by the testing
equipmeht. The_clinician listens to the~signals generated and-
ebserves the wave patterns on a monitor. This opinion is
corroborated by a recommended policy statement issued by the
American Association of Neuromuscular & EiectrodiagnOStiC |
Medicine (Ex. H). The AANEM statement indicates that needle EMG
studies are interpreted in real time and that most EMG machines
are unable to permanently copy the sounds prpduced, and that it
is difficult and.expensive to permanently copy needle EMG
tracings. (Ex. H, p. 7).

In addition, Dr.- Dubin’s opinions regarding the
minimum number of muscles which needed to be teeted were

informed, in large part, by research performed and reported by

Timothy Dillingham, M.D., et al. (See, Ex. A, B and C). The
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principal research article underpinning his testimony was

published in the American Journal of Physical Medicine and

Rehabilitation, in February, 2001. (Ex. A). However,:this

study would not have been w;dely known as a staﬂdard of practice
to practitioners such as Respondent (a neurologist) at;the time
he treated Patients A through E.. (T. 1505,‘1509);

Based on the above, the Hearing Committee does not
believe that the'Department has establiéhéd by a ptepbnderancé
‘of the evidence, that the electrodiagnostic studiés pérformed by
Respondent failed to meet minimum standards, Accbrdingly, thé1
Committee did not sustain Factual Allegations:I.B-I.é( J.2-3.6,
K._2-K.5., L.2-L.4, and M.2-M.13.

Physical Therapy

The Department has alleged that Respondent failed ﬁo
discontinue phySical therapy and/or substitute other modes'bf
treatment after months of little or no improvement by each of
the five patients. Dr. Dubin acknowledged that physical therapy
is a reasonable and conservative approach to treatihg
musculoskeletal pain. - (T. 126). He opined, however,.ﬁhat:after
several months of therapy, alternative modalities of treaFment,
such as a péin management, should have been_ponsidered,S He

found no evidence of such referrals in the patient’s medical j

records.
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At the hearing, Respondent produced copies of
consultation reports by Gregory Szerlip, D.O., a pain management
specialiét, for each of the five named patients. (Ex. D and E).

Following their evaluations, Dr. Szerlip recommended continued

physical therapy. He also recommended epidural injections for
Patients A, C and E. Patients A and C declined the treatments.
(Ex. E). Patient E did undergo a series of epidural injections}‘

"IJ

(Ex. D).

The Committee considered the authenticity of the
l[consultation reports, insofar as they were not'included in the

medical records. In the absence of any evidence to the

contrary, the Committee concluded that the reports were
presumptively genuine. Our concerns regarding the absence of

any reference to these reports in the charts will be discussed

further, below. However, based upon the information contaihed
thérein, the Committee concluded that the Department has not
l carried its burden of proof regarding the issue of continued
physical therapy by Respondent. ~Accordingly,-the ébmmittee did
not sustain Factual‘Allegations 1.7, J.7, K.6, L.5 and M.14.

Individualized Treatment Plans

The essence of the Department’s allegations of a

-H . .
failure to individualize treatment plans is a claim that

Respondent never adapted, altered or reacted to his tréatment
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plans.‘ Dr. Dubin did not dispute the propriety of the
diagnostic procedures performed (although he did dispute their
findings), or the use of physical therapy. He opined that
Réspondent used a formulaic approach that did not vary.

However, the records do eéstablish that in_addition to‘
physical therapy, Respondent did order varying medications‘for
the patients, did order orthopedic appliances where appropriaté,
and did refer the patiehts fér additional consultatiOné.
Accordingly, the Committee concludedAthat the Départmént'has
failed to prove that Respondent féiled to individuélize his.
treatment plans for the patients. Therefore, the Committee did
not sustain Factual Allegations I.8, J.8, K.7, L.6 and M.15.

Specifications

Failure to Maintain Records

The evidence established that_Respondent.produced
poorly documented, formulaic patient histories. Important
information such. as force_ahd mechanism of impact, and changes
in bowel and bladder function were not obtained. In addition,

the records contained no evidence of any referrals to Dr.

| szerlip, or the reports prepared by Dr. Szerlip. Accordingly,

| the Committee concluded that Respondent’failed to maintain a

record for Patients A through E that accurately reflected the

evaluation and treatment of the patients, in violation of N.Y.
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gducation Law §6530(32). As a result, the Committee unanimously
voted to sustain theVSeventeenth through Twenty-First
Specifications of professional misconduct set forth in the

Statement of Charges.

Negligence on More Than One Occasion

Incompetence on More Than One Occasion

As noted above, the histdries obtained and documented
by Respondent were. inadequate. The records werejdevoid of any
-infqrmaﬁion regarding the referrals to Dr. Szerlip,fdr the
iesults of those referrals. As a résult, RespoﬁdentLS'ability
to coordinate his treatment decisions with thcse of'brf Szerlip
was inadequate. The Heafihg:Committee unanimously concluded
that Respondént's failures in this regard constituté a lack of
skill and knowledge necessary to.the practice of the profession,
as well as a failure to act as a reasonably prgdent-practitibner
would under the circumétances. The Committee therefdre.‘
concluded that Respondent’s conduct with regard to Pafienté A
througﬂ E éonstitutéd negligence on more than one occasion, in
violation of N.Y. Education Law §6530(3), as well as
incoﬁpetence on more than one occasion, in violation of N.Y.

Education Law §6530(5). As a result, the Committee voted to

sustain-thé Fifteenth and Sixteenth Specifications of .

professional misconduct.
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Gross Negligence

Gross Incompetence

The Hearlng Committee unanimously concluded that
Respondent s misconduct did not rise to the level of gross
negllgence or gross 1ncompetence, as described above..
.Therefore, the Committee voted to diSmiss the fifth through

Fourteenth Specifications of professional misconduct.

DETERMINATION AS TO PENALTY‘

The Hearing Committee, pufsuant'toithe Findings,of
Fact and conclusions of Law set forth above, unanimously
'determined~that_Reepondent‘s license to practice medicine as a
physician in New York State should be suspended for‘a period of -
eighteen months. The suspension shall be stayed, and Respondent
placed on probation for,eighteen months. The-terme of probation
shall include a requirement that Respondent;s recordsibe
monitored for accuracy and.completeness. This determination was
reached upon due consideration of the full spectrum'of penalties
available pursuant to statute, including revocation,.suspensiOn
and/or probation, censure and reprlmand and the 1mp051tlon of

monetary penalties.

.Respondent’s practlce is wholly unsuperv1sed The#e
|

is no evidence that he is on the staff of any hospital whlch
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might monitor his patient care. The Committee strongly helieves'
that Respondent’s history-taking and record-keeping should be
monitored for a period of time to ensure that he maintains the
standards of the profession. Therefore, the-Committee
determined that a period of probation with monitoring is
necessary to ensure that Respondent can comply with applicable
standards of practice. -The Committee also determined that a-
period of suspension, albeit stayed,vis necessary to demonstrate
to Respondent the seriousness of his deficiencies.
ORDER

Based upon the foregoing, IT IS HEREBY ORSERED THAT:

1. The Fifteenth, Sixteenth and Seventeenth through
Twenty-First specifications of profe551ona1 misconduct, as set
forth in the Statement of Charges, (Exhibit #2A) are SUSTAINED;

2. The Fifth throuéh Fourteenth SpeCificatione of
professional misconduct, as set forth in the Statement: of
Charges are DISMISSED,

3. Respondent s license to practice medicine as a
physician in New York State be and hereby is SUSPENSEb'for‘ak_

period of EIGHTEEN (18) MONTHS. The suspen51on shall be S HYED”

and the Respondent placed on probation for a period of EIGHTEEN

(18) MONTHS. The complete terms of probation are attached to-
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this Determination and Order in Appendix III, and.incorpérated
Iby reférence'herein; |

| | 4. This Determinatién and Order shall be efféctive

|| upon service. Service shall be'eifhef by certified mail upon
Reépondentvat Respondent's last knoWn’address andbsuch service
shall be effective upon receipt or seven days aftgr mailing py
certified mail, whichever is earlier, or by personal service and

such service shall be effective upon receipt.

DATEDz Troy, New York . ‘ .
W 4~ .2008 | . -
Redacted Signature h

| | ~ W% :

LYON M. GREENBERG, M.D./(CHAIR)

RAVINDER MAMTANI, M.D.
MARY ANN CRESANTI, N.P.

TO: Richard J. Zahnleuter, Esqg.
Associate Counsel
New York State Department of Health
Corning Tower Building - Room 2512
Empire State Plaza
Albany, New York 12237

Jatinder S. Bakshi, M.D.

Redacted Address

Kenneth B. Schwartz, Esq.
555 Westbury Avenue
Carle Place, New York 11514
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APPENDIX I




‘| NEW YORK STATE _ DEPARTMENT OF HEALTH
$TATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

. INTHE MATTER STATEMENT
OF | . OF
JATINDER S. BAKSHI, M.D. CHARGES

Jatlnder S. Bakshl M. D refeired to hereaﬂer as the Respondent was authonzed ‘
pracuce medicine in the State of New York on August 2, 1984 by the issuance of ”

 license number 196731 by the New York State Education Department The Respandnnt'
i ‘Redacted Address R

i current address, upon information and belief, is -

FACTUAL ALLEGATIONS







1. AtaP.C. knewn as Neurological Services of Queens, P.C., which was
es_tablished en October 13, 2000 by the Respondent as the sole shareholder, and as
director and officer, the Respondeht evaluated Patient A', beginning on December 5
.2000, for ihjuries that Patient A sustained in an automobile accident on Neverhber 1,
2000. The Respondent cared for Patient A by evaluating Patient A and deVising and
' |mplement|ng a diagnosis and treatment plan. The Respondent’s care of Patlent A did

not meet acceptable standards of medical care in that:
-1 The Respondent failed to obtain and/or document an adequate

history on December 5, 2000. _

2. The determination the Respondent made on December 5, 2000 that
Patient A was “temporarily totaliy disabled at th'is_. time” was not
supporied by the documentation set forth in the record. |

3.  The determination the Respondent made on January 5, 2001 that

| “There is a quiet baseline pbtential at rest in paraspinal muscles at

- rest” was not supported by the electromyography studies the

Respondent conducted. _ ,. , |

4. - The determination the Respondent made on January 5, 2001 that
_"Electromyography of the upper extremities reveals no eleetrical '

evidence of a cervical radiculopathy” was_ not suppbned by the

'To preserve privacy throughout this document, patients are referred to by"lette_r‘desi gttatien. An
.Appendilx of Patient Names is attached hereto for appropriate recipients.
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electromyography studies the Respondent conducted.

5. The determination the Respondent made on January 19, 2001 that
“The paraspinal muscles also revealed a quiet resting potential” was
not supported by the electromyography studies the Respondent

_ - conducted. , ' ‘

6. The determination the Respondent made on Ja-nuary, 19, 2001 that
“Etlectromyography of the lower extremity muscles revealed no
dewdence of a lumbosacral. radlculopathy was not supported by the
electromyography studies the Respondent conducted

7. The Respondent failed to discontinue physncal therapy and/or

substitute other modes of treatment on March 9, 2001 aﬂer months

" of little or no |mprovement.
8. The Respondent failed to individualize his treatment plan to this’

particular patient.
At Neurological Services of Queens, P.C, fhe Respondent evaluated .
F’atient B, beginning on February 2, 2001, for injuries that Patient B
susiained in an automobile accident on January 31, 2001. The RespOnden‘t
cared for Patient B by evaluating Patient B and devising and implementing
a diagnosis and treajment plan. The Respondent’s care of Patient B did not

meet acceptable standards of medical care in that:

1.  The Respondent failed to obtain ahd/or document an adequate

" history on February 2, 2001.
2. The determination the Respondent made on February 23, 2001 that
“There is a quiet baseline potentral at rest |n paraspinal muscles at
rest” was not supported by the electromyography studies the

S Respondent conducted. _
3. The determination the Respondent made on February 23, 2001 that
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At Neurological Services of

Patlent C beginning on November 2

“Electromyography of the upper extremities reVeaIs no elec;trieal
evidence of a cervical radiculopathy” was not supported by the
electromyography studies the Respondent conducted.
The determination the Respondent made on March 2,2001 that
“Needle electromyography of lower extremities revealed a fi brilation
potential in the bilateral L5-S1, dlstnbutlon a normal recrmtment
pattern and amplitude indicating a bllateral L5-S1, lumborsacral
radiculopathy” was not supported by the electromyography stuc_hes

the Respondent conducted.

The determination the Respondent made on March 2, 2001 that “The

needle electromyography revealed an ewdence of a bilateral L5-81,

jumbrosacral radiculopathy” was not supported by:the

electromyography studies the Respondent conducted.

" The determination the Respondent made on March 2, 2001 that

“There are some polyphasic waves.in L5-S1, distribution bilaterally”

was not supported by the electromyography studies the Respondent '

conducted.
The Respondent failed to discontinue physical therapy and/or

substitute other modes of treatment on June 8 2001, August 7,

2001, and September 18, 2001 after months of little or no

improvement. ,
The Respondent failed 1o individualize hlS treatment plan to thns

particular patlent.

Queens, P.C., the Respondent evaluated

8, 2000, for |njur|es that Patlent C

sustalned in an automobile accident on November 19, 2000 The .
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' Respondent cared for Patient C by evaluatihg Patient C and devising and

implementing a diagnosis and treatment plan. The Respondent’s care of

1.

Patient C did not meet acceptable standards of medical care in that:

The Respondent failed to obtain and/or document an adequate

history on November 28, 2000. _
The determmahon the Respondent made on February 22, 2001 that |

NCV/EMG of the upper extremity was negatnve for cervicular

radiculopathy” was not supponed b_y_ the documentatnqn set forth in

the record.

‘The determination the Respondent made on March 16, 2001 that

“The needle electromyography of lumbar paraspmai muscles

- revealed a quiet potential at rest” was not supported by the

electromyography studies the Respondent conducted.

The determination the Respondent made on March 16, 2001 that
Needle electromyography of lower extremities revealed polyphasic -

complexmes in the bilateral L5-S1 dlstnbutlon a normal recruitment
pattern and an increased amplitude indicating a bilateral L5-S1

chronic lumborsacral radiculopathy" was.not supported by the

electromyography studies the Respondent conducted.

The determination the Respondent made on March 16, 2001 that
“The ectromyography revealed an evidence of a moderately severe -

bilateral L5-S1, lumbrosacral radiculopathy" was ‘ndt'supported by

the electromyo_graphy studies the Respondent conducted.

The Respon.dent failed to discontinue physical therapy and/or

substitute cher modes of treatmént on February 22, 2001 after

months of little or no improvement. .

The Respondent failed to individualize his treatment -p'lan' to this-
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particular patient.
At Neurological Services of Queens, P.C., the Respond‘ent evaluated

" Patient D, beginning on October 17, 2000, for injuries that Patient D
sustained in an automobilé ‘accident on October 16, 2000. .The Respondent
cared for Patient D by evaluatmg Patient D and devising and lmplementlng
a dmgnosus and treatment plan. The Respondent’s care of Patient D did not

“meet acceptable standards of medical care in that:

1. The Respondent failed to obtain and/or documeﬁt an adequate "
history on October 17, 2001. | o

2. The determination the Respondent made on November 17, 2000
that “Cervical paraspmal muscles revealed a fi bnlatlon potentlal at

rest” was not supporled by the electromyography studies the .

, Respondent conducted.
3. The determination the Respondent made on January 5, 2001 thét |

“Needle Electromyography of lower extremities revealed fibrilation
potential in the left L5-S1 distribution, a normal recruitment pattern
and amplitude indicting a left L5-S1 Lumbosacral radiculopathy” was

not supporied by the electromyography studies' the Respondent

conducted. _
4. The determination the Respondent made on Jan_dary 5, 2001 that

“Electromyography of the lower extremities revealed a left L5-S1,
- Lumbosacral radiculopathy” was not su’bponed by the -
electromyography studies the Respondent conducted
‘5. The Respondent failed 1o discontinue physical therapy and/or
substitute other modes of treatment on February 13, 2001, and
March 16, 2001 after months of little or no improvémeht.

6. The Respondent failed to individualize his tfreatment plan-to this IR
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particuiar patient.

" At Neurological Services of Queens, P.C., the Respondent evaluated

Patient E, beginning on March 2, 200‘1, for injuries that Patient E. sustained

in an automobile accident on Februafy 28, 2001. The Respondent cared for

Patient E by evaluating Paﬁent E and devising and implementing a

diagnosis and treatment plan. The Respondent’s care of Patient E did not

meet acceptable standards of medical care in that:

1.

The ReSpondent {failed to obtain and/or document an adequate
history on March 2, 2001. | o
The determination the Respondent made on Apnl 20, 2001 that

“Cervical paraspinal muscies also revealed a fibrilation potentlal at

rest” was not supported by the eléCtromyography studies the

. Respondent conducted.
The determination 1he'_Respondent made on April 20, 2001 that “The

needle electromyography of the upper extremities revealed an .
evidence of a left C5-6, cervical radiculopathy. There is normal

msemonal activity, a fibrillation potential in the ieft C5-6, dlstnbutlon ‘

at rest, a normal amplltude and recruitment” was not supporled by

the electromyography studies the Respondent conducted.

The determination the Respondent made on April 20, 2001 ihat
“There is an eleciromyographic evidence of a left C5-6, cervical
radiculopathy” was not supported by the electromyo_graphy studies

the. Respondent conducted.
The determination the Respondent made on April 27, 2001 that

“Posterior Tibial H-reflex revealed a normal response bilaterally” was

not support.ed by the electromyography studies the Respondent

conducted.



|

The determination the Respondent made on April 27, 2001 that

“Sural sensory nerve distal latency revealed abnormal response on

the left side” was not supported by the electromyography studies the

Respondent conducted.
The determination the Respondent made on Apnl 27, 2001 that “The

needle electromyography of lumbar paraspinal muscles revealed a

’quiet potential at rest” was not supported by the electromyography

studies the Respondent conducted.

The determination the Respondent made on Apnl 27, 2001 that
*Electromyography of lower extiremities revealed polyphasic
complexes in the bllateral L5-81, dlstnbutlon, a decreased’
recruitment pattern and amplitude indicating a bilateral’ L5—S1

lumbosacral radiculopathy” was not supported by the

electromyography studies the Respondent conducted.
ninagion the Respondent Ypade on April 27, 2 1 that “The
myography &f lumbar raspnnal%:cles re\ealeda |

quiet potential at kest” was ot supported by the electromyo raphy

studies e Respondent con ucted.

The determination the Respondent made on April 27, 2001 that
*The lower extremity nerves tested revealed normal latencies,
amplitude and conduction velocnty was not supported by the

electromyography studies the Respondent conducted.

" The determmatlon the Respondent made on April 27 2001 that “Left

sural sensory response is abnormal” was not supported by the

electromyography studies the Respondent conducted

The determination the Respondent made on Apnl 27 2001 that "

“There is an electrical evidence of a peripheral neuropathy in thts '
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13

14.

15.

lower extremity nerve study" was not supported by the -
electromyography studies the Respondent conducted.
The determination the Respondent made on April 27, 2001 that “The

electromyography revealed an evidence of .a moderately severe

bilateral L5-S1, lumbosacral radiculopathy” was not supported by the
electromyography studies the Respondent conducted.
The Respondent failed to discontinue physical therapy and/or

substitute other modes of treatment on June 1, 2001 after mo_nih‘s of

little or no improvement.
The Respon_dént failed to individualize his treatment plan to this

particular patient.
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" FIFTH THROUGH NINTH SPECIFICATIONS
| (GROSS NEGLIGENCE)

| Respondent is chargad with commiﬂing brofés'sional miscondud as defined in
‘ N. Y Educ. Law §6530(4) by praciicing the professnon of medicine with gross neghgence
on a particular occasvon as alleged in- the followmg
5. The facts set forth in paragraphs | and/or I(1-8)
" The facts set forth in paragraphs J and/or J(1-8). 4
The facts set forth in paragraphs K and/or K(‘_l-7).
The facts set forth in paragraphs L and/or L(1-6).

© ®© N o

The facts.set forth in _paragraphs_ M and/or M(1-15).
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TENTH THROUGH FOURTEENTH SPECIF|CAT|0NS
(GROSS INCOMPETENCE) |

'Respondent is charged with committing professional misconduct as defined in

N.Y. Educ. Law §6530(6) by practicing the

incompetence as alleged in the following:
10. Thefacts set forth in paragraphs | and/or 1(1-8).

profession of medicine with gross

11. Thefacts set forth in paragraphs J and/or J(1-8)

12.  The facts set forth in paragraphs K andl/or K(1-7)
13. The facts set forth in paragraphs L and/or L(1-6)
14. The facts set forth in paragraphs M and/or M(1-15).

- FIFTEENTH SPEClFICATION
(NEGLlGENCE ON MORE THAN ONE OCCASION)

Respondent is’ charged with commitling professional misconduct as defined in |

duc. Law §6530(3) by practicing the professron of medicine wrth negligence on

an one occasion as alleged in two or more of the following:

N.Y.E

more th
15. The facts set forth in paragraphs I, 1(1-8), J, J(1-8), K, K(1-7), L, L(1-

6), M, and/or M(1-15).-
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SIXTEENTH.SPECIFICATION
(INCOMPETENCE ON MORE THAN ONE OCCASION)

Respondent is charged with commitling professional misconduct as defined in -~

1 N.Y. Educ. Law §6530(5) by practlcmg the profession of medicine with mcompetence on

| more than one occaslon as alleged in two or more of the

followlng. :
16. The facts set forth in paragraphs |, I(1 -8), J, J(1—8) K(1-7) L L(1-6)

"M, and/or M(1-15).

SEVENTEENTH THROUGH TWENTY FIRST SPECIFICATIONS
(FAILING TO MAINTAIN RECORDS)

Respondent is charged with commmmg professnonal mlsconduct as defined in.

'N.Y. Educ. Law §6530(32) by failing 10 maintain a record for each patlent that accurately -

reflects the evaluatlon and treatment of the patient as alleged in the followmg

17. The facts set forth in paragraphs | and/or 1(1-8).
18. The facts set forth in paragraphs J and/or J(1-8).
19.  The facts set forth in paragraphs K and/or K(1-7).
20. Thefacts Set forth in paragraphs L and/or L(1-6).

24.  The facts set forth in paragraphs M and/or M(1-15).
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| DATED:  March /, 2007
* Albany, New York Redacted Signature

‘ o
Peter D. Van Buren .
Deputy Counsel .
Bureau of Professional
Medical Conduct
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Terms of Probation

. Respondent shall conduct himself in all ways in a manner befitting his/her professional
status, and shall conform fully to the moral and professional standards of conduct and
obligations imposed by law and by his/her profession.

. Respondent shall submit written notification to the New York State Department of Health
addressed to the Director, Office of Professional Medical Conduct (OPMC), Hedley Park
Place, 433 River Street Suite 303, Troy, New York 12180-2299; said notice is to include a
full description of any employment and practice, professional and residential addresses and
telephone numbers within or without New York State, and any and all investigations,
charges, convictions or disciplinary actions by any local, state or federal agency, institution
or facility, within thirty days of each action.

. Respondent shall fully cooperate with and respond in a timely manner to requests from
OPMC to provide written periodic verification of Respondent’s compliance with the terms of
this Order. Respondent shall personally meet with a person designated by the Director of-
OPMC as requested by the Director.

. Any civil penalty not paid by the date prescribed herein shall be subject to all provisions of
law relating to debt collection by New York State. This includes but is not limited to the
imposition of interest, late payment charges and collection fees; referral to the New York
State Department of Taxation and Finance for collection; and non-renewal of permits or
licenses [Tax Law section 171(27)]; State Finance Law section 18; CPLR section 5001;

Executive Law section 32].

. The period of probation shall be tolled during periods in which Respondent is not engaged in
the active practice of medicine in New York State. Respondent shall notify the Director of
OPMC, in writing, if Respondent is not currently engaged in or intends to leave the active
practice of medicine in New York State for a period of thirty (30) consecutive days or more.
Respondent shall then notify the Director again prior to any change in that status. The'
period of probation shall resume and any terms of probation which were not fulfilled shall be
fulfilled upon Respondent’s return to practice in New York State. :

. Respondent’s professional performance may be reviewed by the Director of OPMC. This
review may include, but shall not be limited to, a review of office records, patient records
and/or hospital charts, interviews with or periodic visits with Respondent and his staff at

practice locations or OPMC offices.

. Respondent shall maintain legible and complete medical records which accurately reflect the
evaluation and treatment of patients. The medical records shall contain all information
required by State rules and regulations regarding controlled substances. :



'8. Respondent shall comply with all terms, conditions, restrictions, limitations and penalties to - -
which he or she is subject pursuant to the Order and shall assume and bear all costs related to
compliance. Upon receipt of evidence of noncompliance with, or any violation of these
terms, the Director of OPMC and/or the Board may initiate a violation of probation
proceeding and/or any such other proceeding against Respondent as may be authorized

pursuant to the law.



