
- Fourth Floor (Room 438)
Empire State Plaza
Albany, New York 12237

01) of the
New York State Public Health Law.

Five days after receipt of this Order, you will be required to deliver to the
Board of Professional Medical Conduct your license to practice medicine if said
license has been revoked, annulled, suspended or surrendered, together with the
registration certificate. Delivery shall be by either certified mail or in person to:

Office of Professional Medical Conduct
New York State Department of Health
Coming Tower 

$230, subdivision 10, paragraph 

1996

RE: In the Matter of Joharma Cavender, M.D.

Dear Ms. Fascia and Dr. Cavender:

Enclosed please find the Determination and Order (No. BPMC-96-30) of
the Hearing Committee in the above referenced matter. This Determination and
Order shah be deemed effective upon the receipt or seven (7) days after mailing by
certified mail as per the provisions of 

Manlius, New York 13 104
Effective Date March 4, 

Johanna Cavender, M.D.
4800 Westfield Drive

- Room 2438
Albany, New York 12237

z

Empire State Plaza
Corning Tower 

cJ ----... _ __.,,__._____ I

Bureau of Professional Medical Conduct

I_P :,?$;  $1: z. P-I 
___.

New York State Department of Health
_. 

%
Cindy Fascia, Esq.

J
g-q I- - RETURN RECEIPT REOUESTED
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CERTIFIED MAIL 
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February 

CommissicnerExecdive Deputy 
5z.Schlmke

1223’:

Karen 

York  New Albany. P!azaEmplre  State Nelson A Rockefeller 

STATE OF NE W YORK
DEPARTMENT OF HEALTH

The Governor 



Horan, Esq., Administrative Law Judge
New York State Department of Health
Bureau of Adjudication
Empire State Plaza
Corning Tower, Room 2503
Albany, New York 12237-0030

fInal determination by that Board. Summary
orders are not stayed by Administrative Review Board reviews.

All notices of review must be served, by certified mail, upon the
Administrative Review Board and the adverse party within fourteen (14) days of
service and receipt of the enclosed Determination and Order.

The notice of review served on the Administrative Review Board should be
forwarded to:

James F. 

tar professional medical conduct.”
Either the licensee or the Department may seek a review of a committee
determination.

Request for review of the Committee’s determination by the Administrative
Review Board stays all action until 

1992),
“the determination of a committee on professional medical conduct may be
reviewed by the Administrative Review Board 

(McKinney Supp. 9230-c subdivisions 1 through 5, 
5230, subdivision

10, paragraph (i), and 

;\/ledical Conduct in the manner noted above.

As prescribed by the New York State Public Health Law 

tidavit to that effect. If subsequently
you locate the requested items, they must then be delivered to the Office of
Professional 

unknown, you shall submit an 
If your license or registration certificate is lost, misplaced or its whereabouts

is otherwise 
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Board’s
Determination and Order.

Tyrone T. Butler, Director
Bureau of Adjudication

TTB:crc
Enclosure

mail of the Administrative Review 

nanscript(s)  and all documents in evidence.

Parties will be notified by 

Haran at the above address and one copy to the other
party. The stipulated record in this matter shall consist of the official hearing

Mt. 

LO file their
briefs to the Administrative Review Board. Six copies of all papers must also be
sent to the attention of 

from the notice of appeal in which The parties shah have 30 days 
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York

1

the

proceedings were made.

After consideration of the record, the Hearing Committee issues this Determination and

Order pursuant to the Public Health Law and the Education Law of the State of New 

afkned and examined. Transcripts of 

M. FASCIA, ESQ., of Counsel.

Respondent appeared personally at the Hearing on her own behalf and was not represented

by Counsel.

Evidence was received, witnesses were sworn or 

EOUNSEL,  by CINDY 

GENERtiM. GREENBERG, 

Xlicer.

The Department of Health appeared by HENRY 

DAVID A. SOLOMON, ESQ., Administrative Law Judge, served as the Administrative

and/or  Section

230, subdivision 19 of the Public Health Law.

10(e) as the Hearing Committee in this matter pursuant to Section 230, subdivision 

VER-U,  duly designated members of the State Board for Professional Medical Conduct, served

T.JOEI CHAXATRY,  M.D., Chairperson, PETER B. KANE, M.D. and 

BPMC-96-  3 0

JOSEPH G. 

CAWNDER, M.D.
ORDER

JOEIAANNA 

INTHEMAITER

OF

BOARD FOR PROFESSIONAL MEDICAL CONDUCT
HEALTH

STATE 
DEPAR’I’XENT  OF STATE OF NEW YORK :
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Impaired Physicians Program
Office of Professional Medical Conduct
Case Coordinator

2

15,1996

Impaired Physicians Program
Office of Professional Medical Conduct
Case Coordinator and Acting Program
Director since 1 

28. 1995

December 6, 1995

December 12, 1995

January 10, 1996

None Filed

January 10, 1996

January 

A.

B.

RECORD OF PROCEEDINGS

Dates of Proceedings:

Notice of Hearing:

Statement of Charges:

Service of Notice of Hearing
and Statement of Charges:

Answer to Statement of Charges:

Pre-hearing Conference:

Hearing Held:

Received Petitioner’s Brief
Proposed Findings, Conclusions
and Recommendations:

Received Respondent’s Brief
Statement and Conclusions of
Fact and Law and
Recommendations:

Received Petitioner’s Supplemental
Findings and Conclusions:

Respondent’s Supplemental Brief:

Record Closed:

Deliberations conference:

Witnesses:

Called for the Petitioner:

Debra Hathaway

Susan Ellsworth

October 16, 1995

October 16, 1995

October 19, 1995

None Filed

November 13, 1995

November 16, 1995
December 
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16th, the Respondent left a message that she

had car trouble and would not be able to attend the Initial Hearing. The Hearing

Committee considered Petitioner’s Exhibits 1 through 7 in evidence and unanimously

determined that the Hearing proceed, At the conclusion of the presentation of

evidence and testimony by the Petitioner, the Committee closed the Hearing record,

directed that final briefs be submitted by December 6, 1995, and scheduled a

Deliberations Conference. By letter dated November 17, 1995, the Administrative

Officer informed the Respondent of the results of the Hearing.

3. On December 6, 1995, the Respondent requested a delay in presenting her brief.

During a conference call, on stipulation of the parties, with the concurrence of the

Hearing Committee Chairperson, the date of the submission of the brief was

scheduled for December 12, 1995. The Respondent’s copy of Petitioner’s brief was

to be retained until the Respondent’s brief was received by Petitioner.

IO:00 a.m. on November 

left a message that she would not attend the Pre-hearing Conference

shortly before 10:00 a.m. on the day of the Conference. She planned to attend the

Initial hearing day, November 16, 1995.

2. Shortly before 

Reauests:

1. The Respondent 

kf.D.

Resuondent’s 

Johanna Cavender, Respondent

Called for the Respondent;
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copy  of the Statement of Charges is attached to this Determination and Order as Appendix

I.

4

week period, would not submit to further testing, and did not have the required tests since February,

1995.

A 

Pelion, that she would not have urine screens for a two (2)

failed to comply with the sobriety monitoring requirements of the Order 94-201 and the Restoration

Order, in that she informed her monitor, 

It is also alleged Respondent94-201, 

from April, 1993 through February, 1995 without an apnroved Supervisor; and

failed to obtain an approved Supervisor required by Order 

1

health law.“ It is alleged Respondent failed to obtain a successor Supervisor since April, 1993;

practiced medicine 

CAVENDER, M.D., is charged with professional misconduct set forth in the Education

Law of the State of New York, Section 6530, subdivision 29: “Violating any term of probation or

condition or limitation imposed on the licensee pursuant to section two hundred thirty of the public

JOHANNA  

I

The case was brought pursuant to Section 230 of the Public Health Law. The Respondent,

THE CASE

i

testify.

STATEMENT OF 

B
the date of December 28, 1995. Dr. Cavender appeared pro-se on December 28th to

i

no objection to an appearance, but was concerned that an extensive delay was not

warranted. The two (2) Hearing Committee members present concurred and selected

1

16, 1995, requested the opportunity to testify before the Committee. Ms. Fascia had

corn attending on November

I

excluding Dr. Kane, with Dr. Cavender, Ms. Fascia and the Administrative Officer.

Dr. Cavender, citing the car trouble that prevented her 

cotierence  call was conducted by the Hearing Committee,On December 13, 1995, a 
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Appendbr II is a copy of the List of Exhibits.

5

page
number of the transcript.

) refers to the (T. Petitioneis Exhibit;) refers to the number of the 

“OPMC’O in

April, 1993, that her original practice monitor was no longer approved to serve, Respondent

failed to obtain a successor monitor, The terms of Respondent’s Restoration Order required

‘(Pet. Ex. 

Specifically, despite

being informed by the Office of Professional Medical Conduct (hereinafter 

1.

1.

FINDINGS OF FACT

Respondent, on or about October 23, 1991, signed a Temporary Surrender of License and

Registration, by which she surrendered her license to practice medicine in New York State.

(Pet. Ex. 3; T. 20)’ In the Temporary Surrender, Respondent admitted that she was

“incapacitated for the active practice of medicine due to drug dependence.” (Pet. Ex. 3).

Respondent, on or about November 3, 1992, appeared before a committee of the State Board

for Professional Medical Conduct (hereinafter “Restoration Committee”) to request that her

license to practice medicine be restored. On or about November 23, 1992, the Restoration

Committee issued a Restoration Order. The Order restored Respondent’s license to practice

medicine under certain conditions which, unless otherwise specified, remains in effect for

a period of probation lasting five (5) years from the effective date of the Order (Pet. Ex. 4;

T. 24-25). The Restoration Committee determined that based on Respondent’s history,

which included an extensive history of chemical dependency as well as mental illness, a five

(5) year period of monitoring was necessary. (T. 24-25).

The Restoration Order, in pertinent part, required that Respondent be supervised in her

medical practice by a licensed physician and that she submit to random urine testing for the

presence of alcohol and drugs. (Pet. Ex. 4).

Respondent did not comply with the terms of her Restoration Order.
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Under the terms of Order 94-201, Respondent’s license to practice medicine was suspended

for one (1) year, with a minimum three (3) month period of actual suspension. Respondent

was required, while on actual suspension, to obtain an approved practice monitor. If

pendency of her prior disciplinary proceeding before the State Board

for Professional Medical Conduct, continued to practice medicine at Syracuse Community

Health Center. Respondent remained in violation of her Restoration Order throughout the

entire time, as she continued to practice medicine without a practice monitor. (Pet. Ex. 5

T. 29-36)

Derermination and Penalty The Review Board’s Order, Order 94-

201, was personally served on the Respondent in February, 1995. (Pet. Exs. 5 and 7; T. 29-

34)

Respondent, during the 

af&-med the Committee’s 

faiIed to obtain a practice

monitor, and had violated the urine monitoring requirements of her Restoration Order. (Pet.

Ex. 5) Respondent appealed to the Administrative Review Board. The Review Board

Respo,;,zz t guilty of professional misconduct in that she had 

Commitree found the

instituted  against her. The Hearing Committee in that proceeding issued

a Determination and Order dated September 27, 1994. The 

longer approved to serve. In addition to Respondent’s practicing medicine

without an approved monitor, Respondent had repeatedly violated the urine monitoring

requirements of her Restoration Order during the first four (4) months that the Order was in

effect. (Pet. Ex. 5; T. 24-29).

Respondent’s ongoing violations of her Restoration Order resulted in a disciplinary

proceeding being 

5.

7.

her to obtain a successor monitor within seven (7) days of being informed that her original

monitor was no 
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very angry and upset and yelled at Ms. Hathaway during the

conversation. Respondent said that because of the decision she was going to lose her job,

and that she was not going to submit to urine monitoring any more because she was going

to lose her health insurance coverage. Respondent accused Ms. Hathaway of personally

forcing her to move to another state. When Ms. Hathaway tried to explain that she was only

trying to enforce the Board’s Order, and that Respondent still had to comply with the terms

II

94-201.

Respondent became 

OPMC’s Impaired Physicians Program

at the time her testimony was given, and had served as case coordinator for that program.

Ms. Hathaway had served as Respondent’s Case Coordinator, and had been assigned to

monitor Respondent’s compliance with the terms of her Restoration Order. (Pet. Ex. 5; T.

22-36) After Respondent was personally served with Order 94-201, Ms. Hathaway had a

telephone conversation with her on February 22, 1995. (T. 34-36) The purpose of Ms.

Hathaway’s conversation was to inform Respondent of the terms of Order 

actualIy  suspended, ceased practicing medicine.

(T. 32-34)
I

9 Ms. Debra Hathaway served as Acting Director of 

94-201  was personally served on

Respondent to make certain that she had actual notice of the terms of the Order, and so that

Respondent, whose license had been 

55-58)

8. Order 94-201 was personally served on Respondent because Respondent claimed she had

never received the certified mail service of the Order, which had been sent to her place of

employment. Respondent, until personal service of Order 94-201 upon her, had continued

to work at Syracuse Community Health Center. Order 

Respondent failed to obtain an approved practice monitor, her license was to remain

suspended until such time as she did so. Respondent, during the period of suspension, was

required to comply with her Restoration Order, including the requirement that she continue

to submit to urine monitoring. (Pet. Exs. 5 and 6; T. 30-42, 
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1

8 

unsuccessfil  attempts to reach

Respondent by telephone, and Respondent’s failure to respond to the March 9, 1995 letter,

Ms. Ellsworth wrote a follow-up letter on April

of the March 9th letter, was personally served

7, pp. 6-7; T. 60-62)

19, 1995. The April 19th letter, with a

on Respondent on April 19, 1995. (Pet. Ex. 

E&worth made telephone calls to Respondent. There was

no answer, and no method of leaving a message. After her 

copy of the March 9, 1995 letter that was sent to Respondent by certified mail was

returned unclaimed. (Pet. Ex. 7, p. 5) The copy that was sent by regular mail to the same

address was not returned by the post office. Both letters were sent to Respondent’s residence

address. (Pet. Ex. 7; T. 58-59)

On April 17 and 18, 1995, Ms. 

Ellsworth  sent an initial

contact letter to Respondent on March 9, 1995. The letter identified Ms. Ellsworth as

Respondent’s Case Coordinator, and described the requirements of Respondent’s monitoring.

(Pet. Ex. 7, pp. 1-2) The letter, like all OPMC letters to Respondent, was sent by both

regular first class mail and certified mail, return receipt requested. (T. 32-33, 58)

Throughout the period of time that OPMC has sought to monitor Respondent’s compliance

with her Restoration Order, Respondent has repeatedly refused to accept or acknowledge

correspondence sent to her by the Department of Health. Respondent has refused to accept

letters that were sent by certified mail, and has denied receiving letters sent by regular mail.

(T. 32-33)

The 

Ellsworth,  a Case Coordinator for the Impaired Physicians

Program, was assigned to monitor Respondent. (T. 55-56) M S. 

his.

Hathaway. (T. 34-36)

In March 1995, Ms. Suzanne 

.3

of the Restoration Order, Respondent terminated the conversation by hanging up on 

0.

1.

2.
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8/29/95  letter from OPMC to the Respondent with a copy of the 7126195 letter

enclosed advised the Respondent of her continued violations of Order 94-201 and

requested that the Respondent contact OPMC immediately.

9 

from OPMC to the Respondent stating that her failure to comply with

the terms of Order 94-201 placed her in violation of Order 94-20 1 and requested that

the Respondent contact OPMC &mediately; and

an 

7/26/95  letter 

#94-201  and that she should contact OPMC immediately; and

a 

#94-20 1, and further noticed the Respondent

that her non-compliance with her drug/alcohol screening requirements placed her in

violation of Order 

2/29/95,

contrary to the requirements of Order 

Pelion,  the previous Urine Monitor selected by the Respondent, stated

that the Respondent had not been available for drug/alcohol screening since 

6113/95 letter notified the Respondent that the Medical Director and Nurse

Practitioner of 

3/9/95 letter within 30 days; and

a 

nottied the Respondent

of her violation of Order 94-201 and requested the Respondent provide the

information requested in an enclosed copy of the 

f?om OPMC of the failure to respond 4/19/95  letter, notice 

from OPMC requesting that several medically related data and the

names of the Respondent’s proposed Practice, Urine and Therapy Monitors be

provided within 30 days; and

a 

3/9/95 letter 

94-201,  The letters were personally served on Respondent to ensure

that she received them and had actual notice of what was required to comply with the terms

of the Order. (Pet. Ex. 7; T. 60-61)

15. The Respondent did not respond to the correspondence from OPMC despite:

a.

b.

C.

d.

e.

a 

OPMC’s

correspondence, and if she did not comply with the terms of her monitoring, she would be

in violation of Order 

14. The April 19, 1995 letter advised Respondent that if she did not respond to 
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hat

no further contact with Respondent. (Pet. Ex. 6; T. 63-65, 102)

10 

cancelled the April 11, 1995 appointment, and rescheduled for April 18, 1995

Respondent did not show up for her appointment on April 18, 1995 at Pelion. Pelion has 

further  urine testing. Ms. Mayo encouraged the Respondent to come in and speak

to Dr. Dougherty about the situation. Respondent made an appointment for March 24, 1995,

which she subsequently cancelled and did not reschedule. Ms. Mayo called Respondent

again, and Respondent scheduled an appointment for April 11, 1995. Respondent

subsequently 

.

submit to 

left an after-hours

message on Pelion’s answering machine indicating that she would not be available for urine

screens for the next two (2) weeks. Ms. Mayo attempted to contact Respondent at Syracuse

Community Health Center and was advised Respondent was no longer employed there. M S.

Mayo then contacted Respondent at her residence. Respondent told Ms. Mayo that her

medical license was suspended, and that she no longer had insurance and she would not

MSSNY in any way. (T. 37-38, 62-63)

On May 15, 1995, Ms. Ellsworth received a letter from Pelion, Respondent’s sobriety

monitor. Ms. Ellsworth had spoken on May 9, 1995 to Ms. Jennifer Mayo, a Nurse

Practitioner at Pelion, regarding Respondent’s sobriety monitoring. Both Ms. Mayo and

Ronald J. Dougherty, M.D., the Medical Director of Pelion, had been involved in

Respondent’s sobriety monitoring. Respondent, on February 28, 1995,

MSSNYs program, and

was no longer being monitored by 

“MSSNY”) and spoke to Ms. Susan Stanton. Ms.

Stanton advised Ms. Ellsworth that Respondent had withdrawn from 

OPMC’s  Ms. Ellsworth contacted the Impaired Physicians Committee of the Medical Society

of the State of New York (hereinafter 

and/or in subsequent findings. (Pet. Ex. 7;

T. 55-69)

surnmaized  above 

16

17.

The Respondent did not comply with the requirements of Order 94-201, as set forth in the

correspondence and findings 



returned  to OPMC. (Pet. Ex. 7, p. 21; T. 68-69)

claimed by someone at Respondent’s residence. The copy sent by regular mail was not

wa:

thal

she was in violation and that she must comply with her monitoring requirements, With the

April 19, 1995, June 13, 1995 and July 26, 1995 letters, the August 29, 1995 letter was the

Respondent’s fourth Notice of Violation from OPMC. The letter was again sent by both

certified mail and regular mail. (Pet. Ex. 7, pp. 19-20; T. 68) The certified copy 

after receiving the June 13, 1995 letter. Ms.

Ellsworth then sent another letter to Respondent on July 26, 1995, again informing the

Respondent that she was in violation, and that she must comply with the terms of her

monitoring. The July 26th letter was sent to the Respondent by certified and by regular mail.

(Pet. Ex. 7, pp. 11-I 5; T. 66-67)

Respondent did not claim the copy of the July 26, 1995 letter sent by certified mail, and it

was returned to OPMC by the Postal Service. The copy sent by regular mail to the same

address was not returned. (Pet. Ex. 7, pp. 16-18; T. 67)

On August 29, 1995, Ms. Ellsworth sent another letter to the Respondent informing her 

info,rming Respondent that she was in violation and that

she must comply with her monitoring requirements, including sobriety monitoring. The

Respondent signed for the certified copy of the letter. The copy, sent by regular mail was

not returned. (Pet. Ex. 7, pp. 11-13; T. 65-66)

Respondent did not contact Ms. Ellsworth 

certified and regular mail again 

refusal  to submit to

further sobriety monitoring, Ms. Ellsworth sent a letter to Respondent on June 13, 1995 by

both 

from Pelion regarding Respondent’s 

Re:pondent was on February 23, 1995. (Pet. Ex. 6)

After receiving the correspondence 

from 18.

19.

20.

21.

22.

The last urine screen obtained 
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sh

would not now be subject to another disciplinary action. (Pet. Ex. 5; T. 69-70)

12 

hat

complied with the required monitoring, and complied with the terms of Order 94-201, 

the

practice of medicine after three (3) months of actual suspension. If Respondent 

Respondent had complied with Order 94-201, she would have been able to return to 

cituation.  (T. 72-73)

Ms. Ellsworth told Respondent that because of her noncompliance, Respondent could be

charged with professional misconduct again. (T. 72-73)

If 

iaise her voice to Respondent during the conversation.

She tried to convey to Respondent the seriousness of Respondent’s 

Ellsworth.  Ms. Ellsworth did not 

(T. 70-71, 101-103)

During the September 14, 1995 telephone conversation with Ms. Ellsworth, Respondent

placed the blame for her situation on the Department of Health, and was very angry and

upset with Ms. Hathaway. Respondent became increasingly agitated during the course of

the telephone call. By the end of the conversation, Respondent was shouting at Ms.

ifthe Department of Health could stop her from doing that. 

afford urine screening and would

not continue to have it. Respondent stated that she was thinking of leaving New York State,

and asked 

94-201. She

advised Respondent that now was her opportunity to speak about this issue. Respondent

stated she had been through this before with Ms. Hathaway. Respondent said that the

Department of Health had suspended her license and caused her to lose her job and health

insurance; therefore, Respondent said, she was unable to 

CommitLee  due to Respondent’s noncompliance with Order 

te!sphone  call to Respondent’s residence and spoke to

Respondent. Ms. Ellsworth advised Respondent that her case was being referred to an

Investigative 

Ellsworth  made a 

Ellsworth.  On September 14,

1995, Ms. 

23.

24.

25.

26.

Respondent did not respond to any of the letters sent by Ms. 
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from a rest area on the Thruway, and that she had abruptly

hung up the phone because the repair person was there to tow her car. (T. 104-107)

13 

Subse,uently,  Respondent called the Administrative Officer to request on December 6, 1995

that an extension of time be given for her written submission. (T. 108)

In a conference call on December 13, 1995 between the parties, the Administrative Law

Judge, Dr. Chanatry and Mr. Vernieu, the Respondent stated she had been on her way to

attend the November 16th hearing, but had car trouble. She stated she had tried to reach

Judge Solomon and then called OPMC. When questioned by the Chairperson, Dr. Chanatry,

as to her whereabouts when she made the telephone calls to Judge Solomon and OPMC,

Respondent stated she had called 

30.

31

to Ms. Hathaway, the Acting Director of the

Impaired Physicians Program, and before the call could be transferred to Ms. Hathaway,

Respondent hung up the phone. (T. 5-9, 106-107, 143)

.6, 1995 initial hearing date in this matter Respondent

telephoned OPMC. She reported she was having car trouble, and would not attend the

hearing. After requesting the message be given 

29. On the morning of the November 

staff of the Impaired Physicians Program. (T. 35-42, 71-73)

28. Respondent has refused many offers of assistance, preferring to blame her situation on

others, particularly the 

refused to meet with her monitors at Pelion.

(Pet. Ex. 5, HC Report, p. 10)

refused  to respond to

correspondence from her monitors, and 

“has not cooperated, and at times has been obstructive, with agencies and/or

individuals assigned to monitor or aid her during the required period of probation, as set

forth in the Restoration Order.” In this matter, the Respondent has 

27. The Hearing Committee in the prior disciplinary proceeding against Respondent found that

the Respondent 
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heal;h  insurance policy for

117) Respondent did not know if drug or alcohol rehabilitation services were

14 

full time employee of New York State with an Empire Plan 

115-122)  Respondent’s husband

is a 

afIord the tests’ costs. (T. 101-l 03, 

Health Center, and therefore, lost her health

insurance and could not 

testsed  that she stopped submitting to urine monitoring in February, 1995,

because she lost her job at Syracuse Community 

woulc

Respondent 

dial”  calls. (Pet. Ex. 9; HC Ex. I)

telephone, f?om the telephone in Respondent’s residence, her home

appear in her telephone bill as “direct 

from a pay phone and charged them to her homt

number, the calls would not appear in her telephone bill as “direct dial” calls. Only call

actually dialed 

caIls 

confronted  with her telephone records at the hearing, altered her

prior testimony. She stated she might have charged the calls to her home number. (T. 113

143-148) Had Respondent made these 

107:

Respondent, after being 

usually  carry change because, of course,

the Thruway has tolls, and I usually carry a lot of change with me. (T. 

(Ms. Fascia) How did you pay for the call?

A. (Respondent) I had some change. I 

Q.

calIs in cash:

105- 107) Respondent further testified

she paid for the 

rnocxng  on November 16, 1995, she was on the way to

attend the hearing when she had car trouble. (T. 104-109) She testified she called Judge

Solomon and OPMC from a Thruway Rest Area. (T. 

testified that on the 

thz record of this hearing to give Respondent a second

opportunity to appear. Respondent appeared before the Committee on December 28, 1995,

pro-se. Prior to giving testimony, Respondent was duly sworn taking an oath that she would

give truthful testimony before the Committee. (T. 100)

Respondent

12.

13

14

35

The Committee re-opened 
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Respondent

16 

subd. 29. 

specific  requirements that Respondent comply with sobriety monitoring. Such constitutes

professional misconduct under N.Y. Education Law, Section 6530, 

Pelion “that she

would be unavailable” for urine screens for two (2) weeks is a violation of both Orders’

submit to random, supervised, unannounced urine tests for the presence of alcohol and other

drugs. Respondent’s unilateral, unapproved notice to her sobriety monitor, 

6,7 and 8)

Respondent, under the terms of her Restoration Order and Order 94-201, is required to

94-201. Such

constitutes professional misconduct under N.Y. Education Law, Section 6530, subd. 29.

(Pet. Exs. 4 and 5; Findings 5, 

failwe to do so constitutes violations of the Restoration Order and Order 

pn approved supervisor.

Her 

f?om on or about April, 1993 through on or about February

17, 1995 without being supervised by an approved supervisor, a violation of Respondent’s

Restoration Order constituting professional misconduct under N.Y. Education Law, Section

5430, subd. 29. (Pet. Ex. 4; Finding 4)

Respondent’s failure to obtain an approved supervisor, in part, resulted in the issuance of

BPMC Order 94-201. Order 94-201 requires the Respondent obtain 

supervisor to act as a practice monitor. Respondent’s failure to obtain a successor

supervisor since on or about April, 1993, when OPMC notified her that her original

supervisor was no longer approved, constitutes a violation of the terms of her Restoration

Order. Accordingly, it constitutes professional misconduct under N.Y. Education Law,

Section 6530, subd. 29, in that Respondent has violated a term of probation, condition or

limitation. (Pet. Ex. 4; Findings 1, 2, 3 and 4)

Respondent practiced medicine 

the terms of her Restoration Order dated November 23, 1992, Respondent is required

to have a 

1.

2.

3.

4.

CONCLUSIONS

Under 
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further monitoring or rehabilitation. She has shown that she has no intention

of complying with the terms of her two (2) previous Orders, and accepts no responsibility

for staying in compliance. (Pet. Exs. 4 and 5; Findings 5, 7, 9, 15, 17, 18, 22, 23, 27, 28,

36, 37)

In her previous disciplinary action less than one (1) year ago, Respondent was given the

equivalent of a final opportunity by the Hearing Committee and the Administrative Review

Board (ARB). The reports give a clear, unmistakable warning to Respondent that further

violations will not be tolerated. Instead of complying, Respondent promptly compounded

her violations by ceasing her urine monitoring. Respondent has demonstrated that she is not

able to follow any monitoring program that OPMC is authorized to impose. (Pet. Ex. 5,

ARB Order, p. 4; BPMC Order 94-201, Appendix II, Terms of Probation, par. 8)

CONCLUSIONS OF LAW

The Hearing Committee unanimously makes the following conclusions pursuant to the

Findings of Fact set forth above.

18 

).

continue urine monitoring. Her actions since the suspension of her license and the loss of

her job are not those of an individual committed to staying in recovery and eventually

returning to responsible, unrestricted practice, Respondent has demonstrated that she is not

a candidate for 



A, B, D and D.l and D.2 and D.3.Paragraphs  in 

Paragraphs  A, B, C and C.l and C.2 and C.3.

SECOND SPECIFICATION:

The facts 

in 

FIRST SPECIFICATION:

The facts 

1

Charges are SUSTAINED:

The Hearing Committee concludes that the following Factual Allegations from the October

16, 1995 Statement of Charges are SUSTAINED:

Paragraph A

Paragraph B

Paragraph C

Paragraph C. 1

Paragraph C.2

Paragraph C.3

Paragraph D

Paragraph D. 1

Paragraph D.2

Findings 1, 2, 3, 4, 16.

Findings 5, 6, 7, 8, 16.

Findings 6, 7, 9, 10, 14, 15, 20, 22, 25.

Findings 5, 6, 11, 12, 13, 14, 15, 20, 23.

Findings 5, 6, 14, 15, 20, 23.

Findings 8, 15, 20, 23.

Findings 15, 16, 17, 18, 19, 20, 22, 23, 25.

Findings 17, 18.

Findings 9, 15, 16, 17, 18, 19, 20, 22, 23, 37.

Based on the above, the Hearing Committee concludes that the following Specifications of 
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Respondent  had obtained a

practice monitor and otherwise remained in compliance, she would have been able to return to the

practice of medicine in three (3) months.

20 

5:

The suspension was to remain in effect for a minimum term of three (3) months. The Respondent

was to obtain a practice monitor and comply with the terms of her Restoration Order, including

sobriety monitoring, prior to returning to the practice of medicine. If 

practice monitor provision of the Restoration Order gave OPMC no choice but to charge her with

misconduct. In March, 1994, Respondent was served with a Notice of Hearing and Statement of

Charges charging violations of the terms of her Restoration Order. Respondent was found guilty

of misconduct. Pursuant to Order 94-201, her license was suspended for one (1) year. (Pet. Ex. 

-7a.m violation of thet? despondent resisted several efforts made in her behalf. Her ongoing, 

no&or, OPMC agreed to accept a non-physician monitor to comply. Despite the offer, the

‘Ex.  5) In order to assist Respondent to select a practiceNith this monitoring provision. (Pet. 

lractice  monitor, the Respondent resisted all efforts by the OPMC staff to bring her into compliance

:O detect any resumption of the substance abuse that had led to the surrender of her license.

From April, 1993, when OPMC disapproved Dr. Franklin Johnson as the Respondent’s

that Respondent would not practice while impaired andwere a means to protect the public, to assure 

:onditions,  including the requirements of a practice monitor and a sobriety monitor. The conditions

iears. (Pet. Exs. 4 and 5) The Restoration Committee lawfully and reasonably imposed these

necessary  to place certain terms and conditions on Respondent’s practice of medicine for five (5)

.t detailed information on the Respondent and the nature of her impairment, determined it was

PENALTY

For the better part of three (3) years the Respondent has been before the State Board fc:

Professional Medical Conduct. Respondent appeared before a Restoration Committee in November,

1992 to request a restoration of her medical license. The Restoration Committee, which had before
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ther; is no hope that she can be brought into compliance.

Revocation of the Respondent’s license to practice medicine is the only acceptable penalty

21 

two

(2) previous Orders of the Board, and 

willfully refused to comply with 

p. 4.)

As Respondent’s history of non-compliance starkly demonstrates, no penalty other than

revocation is adequate to protect the public. Respondent has 

60-73)

The Ad-ministrative Review Board sustained the Hearing Committee’s September 20, 1994

Determination finding the Respondent guilty of professional misconduct The Board also

specifically warned the Respondent that a failure to comply with, and cooperate in, her probation

could lead to the permanent loss of her license. (Pet. Ex. 5, ARB Order, 

‘Exs. 5, 6, 7; T. (Pet. inceptisn.  fi0r-n  its 94-201  

Exs. 4 and 5)

She has been in violation of Order 

tier her license was restored. (Pet. rnor~ths: (6) 1993,  less than six 

ongaiag violation of the Restoration

Order since April, 

f+ther urine monitoring, Respondent has been in flagrant, 

n:onitor,  but refused to submit

to 

to obtain the necessary practice f&ailed Respondent not only 
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VERWU

22 

M.w
Chairperson

PETER B. KANE, M.D.
JOHN T. 

CHAiiA-l-RY,  J8SEPB G. 
pQt4wq4f.a.s4c-1,/5. 

043,19967~ 

,hereby is REVOKED.

DATED: Albany, New York

CAT,rENDER  M.D. to practice medicine in the State of

New York be and 

JOHANNA 

??%a, subdivisio n 4 of the Public Health Law, and Section 6530,

subdivision 29 of the N.Y. Education Law, that the Hearing Committee unanimously ORDERS that

License No, 136100 issued to 

lo(e) and 19, and Section 

ORDER

IT IS HEREBY ORDERED, in accordance with the provisions of Section 230, subdivisions
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*.: ‘:’ New B. Respondent's license to practice medicine in 

Crder.said effective date offrcm the 

7.

lasting five years 

crcr=-- perrod of 

wh:cr,,  unless

otherwise specified, remain in effect for a 

condlticns  certain. cruder 
,

practice medicine 

‘.:l:ce~.z-r. 

Medlza.

Conduct. The Restoration Order restored Respondent’s 

abc.2:

November 23, 1992 by the State Board for Professional 

':'-,ri:

State was restored by a Restoration Order issued on or 

Ne,d 

34-201.

FACTUAL ALLEGATIONS

A. Respondent 's license to practice medicine in 

_ ZrtierEZ!C: pursuar.t  to Xealth Ser2artxer.t  of Sta:e3y the New York 

licsr.sesusper.slon of Respondent's medical the dK:e toleparcment,  

Edccat~c:statyx by the New York State or, inactive zeen placed 

k.asccrrer.:,  reqlstration,  which was Respccdent’s 

Eti;,cat:cr:

Department.

Ycrk State n&er 136130 by the New 

the

issuance of license 

OT, October 20, 1978 by Ycrk State 

tc!

practice medicine in New 

CAVENDER,  H.D., the Respondent, was authorized JOHANNA 

___-__-_--______-_-_-__~_____--~-~-~~~~~~~~X

CW3GESCAVENDEII, M.D. ..JOHAVNA 

STATDENT

OF .. CF

___-_____-____________________-_------ --a-- X

IN THE MATTER : 

K3ICAL  CONDUCT

tiZALT:-;

STATE BOARD FOR PROFESSIONAL 

,_,?.""EK CF L!E>ASTATE 07 NEW YORK :
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t:?:: :r. 94-221, Grder and/or  C_-erRes:oraticx the -4violation of 

\:xsuper-r:s:z--  requized 

capacl:‘_;.

Respondent has failed to comply wit?. the 

lor,ger  serve in that 

0rigir.a:

supervising physician will no 

F becoming aware that the 1oL OPK within seven days 

OPMC]. Respondent is further

required to obtain a successor Supervisor subject to the approval

of 

Professional

Medical Conduct [hereinafter 

SlLpervisor. Pursuant to the Restoration

Order, Respondent is required tc be supervised in her medical

practice by a Supervisor approved by the Office of 

a>:crcvoe

practice monitor or 

ar: -ed 1 ob",a_..contince until she 

s<spensicn,  her

active suspension was to 

:he

conclusion of the three month period of active 

sceerviscr at accroved monitor or ar, have got 

1:

Respondent did 

-Isor.s7<perydmcnitcr  orC??IC a practice apprcved by 

2x-z

have 

przccse  :z req.lired Ortier 94-251, was i,mposed  by 

Lit;: Order.

suspension 

tcra Re.5 tiiL of

2,

4, 5, 6 and 7 

1, ?aragra;hs cor.dicicns contained in 

mocths  of active scspensicn, was required tc

comply with the terms and 

Respondoz:,

during the three 

94-2C1.purszar,t  to Order 

i

terms of probation imposed 

the a-d Order, Restoraticn  cf the 
5

terms of Order 94-201, the terms 

:thewith compl:ance  or Respondent's 

the 8

suspension stayed contingent 

n~c,-.t:?s of nize  

c

was suspended for twelve months, with the last 

94-201).,

Pursuant to said Order, Respondent's license to practice medicine

%(hereinafter Order ?!.D.Caver.der,  Johar.na cf 

P

In the Matter 

94-2c?:,B?MC 

;c

Administrative Review Board Decision and Order Number 

pErsuar,; FeLxary 6, 1995 State was suspended on or about 



oz
or about February 28, 1995.

3

wcx:ld
not be submitting to further urine testing.

Respondent has failed to submit to and/or make herself
available for the required sobriety monitoring since 

cn or
about March 16, 1995, informed Pelion that she 

next two weeks.

Respondent, when contacted at her home by Pelion 

designated  Sobriety Monitor, informing
Pelion that she would not be available for urine
screens fcr the 

3,

Respcndent, on or about February 28, 1995, left an
after-hours message on the telephone answering machine
of Pelion, the 

Crder 94-201, in that:

1.

2.

ar,d/cr  CrSer testoraticn 

thecf violaticr, ir, m0nitcriF.g reg.uired  with the 

an&/or other drugs. Respondent has

failed to comply 

the presence of alcohol 

azdlor urine tests

for 

brearhalyzer bleed, unancccnced  S'JperVised,

random.)P?fC. The Sobriety Monitor is to cause to be performed 

Supervisor.

Respondent has failed to obtain an approved Supervisor
despite the terms and conditions of Order 94-201, which
was personally served on Respondent on February 27,
1995.

required to be monitored by a "Sobriety Monitor" approved by

9-c about April 1993.

Respcndent practiced medicine from on or about April
1993 through on or about February 17, 1995 without
being supervised by an approved 

iqn ,‘~_K-G 
SUCCeSSOr Supervisor” Respondent has failed to obtain a 

is

,
1.

2.

3.

D. Respcndent, pursuant to the Restoration Order, 

---., 
\

\

.
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Ybrk

PETER D. VAN BUREN
Deputy Counsel
Bureau of Professional

Medical Conduct

1995
Albany, New 
&22L/6  

G.3.

DATED:

3.2,
andlcr 

D.1 andlcr 3, D and Pzrsgraphs  A, in 

_

2. The facts 

_ _L  

_C.3. 
ar.2, --

c.2, and/or 
A, . CL--
-c --2 C“I,.2_, ?arazra-‘-s r,i t sfa c I.* m’ceA.

J-r
1

a

public health law, in that Petitioner charges:

. 

thethirty cf to section two hundred 

liaitaL;or.

imposed on her pursuant

cr 

her

having violated a term cf probation or condition 

Supp. 1995) by reason cf (?!cxinney  §6530(29)  Ed32C. Law 

under

N.Y.

misccnduc::  

LIEITATION

Respondent is charged with professional 

CONDITICK  OR 

SPECIFICP_TIONS

VIOLATING A TERM OF PROBATION

SECCND  A.ND 

C.%2GES_

FIRST 

~PECI~IC_A_TiCN  OF 
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Toll System

: Alltel Explanati 

Booklet
ZhcicesZealth Care 

frcz
Alltel
Te1ephor.e Records 

Recei~s"AirSome Express 

Pelioc

Correspondence from
Impaired Physicians
Program to Respondent

94-201

Report from 

NFMC Order 

RevielN
Board Orders:

Order

Hearing Committee and
Administrative 

1C:

Hearing Committee’s Exhibit I

Notice of Hearing
Statement of Charges

Affidavit of Service

Temporary Surrender of
License and Registration

Restoraticr: 

Exhibit 

5:

Petitioner’s 

8:

Petitioner’s Exhibit 

5:

Petitioner’s Exhibit 6:
Petitioner‘ s Exhibit 7

Petitioner’s Exhibit 

4:

Petitioner’s Exhibit 

EX:-:I?YITS

Petitioner’s Exhibit 1:

Petitioner’s Exhibit 2:
Petitioner’s Exhibit 3:

Petitioner’s Exhibit 
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