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Respondent filed a Notice of Motion, dated January 18, 2013,
Seeking to dismiss the Statement of Charges, dated August 25,
2011, which were served on him by the Department. The Petiticner
filed an Affirmation in Opposition to the Notice of Motion, dated

Pebruary 14, 2012.

Factual Background ,
Thg bagic facts are not in dispute i,n. th:ll ml.r.!.tx."

Uhimsil:y Hospital during the pe.riod »Tnly 2,, 2001 ;
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question of Respondent’s character and fitness for medical
licensure rests with the New York State Department of Education,
in the event that Respondent ever seeks a New York medical

license.

Department’s Arguments in Opposition to the Motion

The Department’s arguments can be briefly summarized as

follows:

Public Health Law §230.7(a) defines a licensee as
including medical residents, and the statute does not 1imit
itself to current residents. For support of this position,
Petitioner cites the Matter of Lisa Jacobs, M.D. (BPMC No. 03-'f
184), wherein a Hearing Committee ruled that the Respondent, a}_
former medical resident was subject to the Board's ju;ildictian :
regardless of whether she was a current or former madicnl -
resident.

Digscussion
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In the context of a motion to dismiss. *the plending ia to
be afforded a liberal construction.. We accept the facts aa
alleged in the complaint as true, accord_plalntiffs the benefit
of every possible favorable interenca and datermina ‘whether the

facts as alleged fit within any eognizable legal thaoty', 355953!

Industries, Inc. Retirement Trust v. EOW) _
Felder & Steiner, LLP, 96 N.Y.2d :mo. 3&3 (2001) ORI

 Pursuant to Public Health Law §230, the State aou-a to:r: s
Professional Medical Conduct is authorized to conduct "

disciplinary proceedings against lxcenseea accused of il
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profeasional misconduct. Public Health Law §230.7(a) defines

»licensee” as a “physician, including a physician practicing
under a limited permit, a medical resident, physician’s assistant

and specialist’s assistant”.

The fact of Respondent’s criminal conviction is beyond

The critical guestion is whether Respondent was a

dispute.

medical resident within the meaning of Public Health Law

§230.7(a) when the criminal conduct occurred. Petitioner’s
The

reliance on Matter of Lisa Jacobs, M.D. is misplaced.
Hearing Committee expressly found that Jacobs was actually
employed as a medical resident at the time of the alleged

violations. (Matter of Jacobs, at p. 10). In the instant case,

there is no evidence that Respondent was employed as a medical
resident in New York or any other jurisdiction when the criminal
conduct took place.

A ruling in favor of Petitioner in this case would
effectively extend the Board’s jurisdiction to anyone who had
ever been a medical resident in New York State, regardless of
whether that individual was practicing medicine at the time of
any alleged misconduct. This would be an overreach of the
Board’'s authority.

Were I to hold that the Board has jurisdiction to procesed,
the only viable penalty a Hearing Committee could impose would h_a‘
a limitation on Respondent’s ability to obtain a New York medicall
license at some hypothetical time in the future. The matter oﬁﬂ-ie'

Respondent’s moral character and fitness to ever receive a New

York medical license lies within the province of the New York “i
3 ' '




State Department of Education, and is a subject for another day.
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Based upon the foregoing, the I find that Respondent is not
a licensee within the clear meaning of Public Health Law
§230.7(a), and that Respondent’s Motion to Dismiss for lack of
jurisdiction is hereby GRANTED.

DATED: , Naw York
N, 2012

REDACTED
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Cc: Joel A. Abelove, Eaq.
Associate Counsel
New York State Department of Health
Corning Tower Building - Room 2512
Albany, New York 12237

Robert S. Asher, Esqg.
43 Drakes Road
Scarsdale, New York 10583




