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STATE OF NEW YORK : DEPARTMENT OF HEALTH

STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER
OF . ORDER

JEFFREY ROSEN, M.D. . BPMC #95-268

Upon the application of JEFFREY ROSEN, M.D. (Respondent) for
Consent Order, which application is made a part hereof, 1t is

ORDERED, that the application and the provisions thereof are
hereby adopted and so ORDERED, and it is further

ORDERED, that this order shall take effect as of the date of
the personal service of this order upon Respondent, upon receipt
by Respondent of this order via certified mail, or seven days
after mailing of this order by certified mail, whichever is
earliest.

SO ORDERED,

DATED: ? )/ZA‘L\‘?-WLQ)«@L / 7?5 @MPA E \/WCM

Charles J. Vacanti, M.D.

Chairperson

State Board for Professional
Medical Conduct




STATE OF NEW YORK : DEPARTMENT OF HEALTH

STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

____________________________________________ x
IN THE MATTER :  APPLICATION
OF : FOR
JEFFREY ROSEN, M.D. :  CONSENT
-------------------------------------------- X ORDER

STATE OF NEW YORK )
5S8.:

COuNTY OF A {barw{ )
JEFFREY ROSEN, M.D., being duly sworn, deposes and says:

1. I was authorized to practice medicine in New York State
on or about June 3, 1975 by the issuance of license number 123819
by the New York State Education Department. I am currently
registered with the New York State Education Department to
practice as a physician in the State of New York with a
registration address of 104 Hackett Boulevard, Albany, New York

12208.

2. I understand that the New York State Board for
Professional Medical Conduct has charged me with three
Specifications of professional misconduct. A copy of the
Statement of Charges is annexed hereto, made a part hereof, and

marked as Exhibit "A",

3. I hereby admit guilt to the First Specification of

professional misconduct set forth in the Statement of Charges




with regard to the Factual Allegations in Paragraph 2 only, in

full satisfaction of the charges against me.

4. I hereby agree to the penalty of a five year suspension
of my license to practice medicine, a stay of the suspension
after six months and upon condition that I satisfy the conditions
set forth in paragraph 5 below, and a four and one-half year
period of probation under the Terms of Probation set forth and
attached hereto as "Exhibit B." During the period of active
suspension of my license I will not practice medicine, including
the supervision of any physician assistants or nurse

practitioners.

5. I agree that prior to the stay of the suspension of my

license

(a) I shall undergo, at my own expense, a psychiatric
evaluation and an assessment of my need, if any, for treatment by
a Board certified psychiatrist licensed to practice medicine in
New York State, who shall be subject to approval in advance by
the Director of the Office of Professional Medical Conduct
[OPMC], who shall be aware of and have a copy of this Application

and who shall submit said evaluation and assessment to OPMC.

(b) I shall select a Board certified obstetrician/
gynecologist, licensed to practice medicine in New York State,
and currently practicing in said specialty, as a monitor of my

practice of medicine, who shall be subject to the approval of




OPMC, and who shall be aware of and have a copy of this
Application, including Exhibits A, B and C, and who shall submit
a written acknowledgement to OPMC that he or she will monitor my

practice of medicine in accordance with the Terms of Probation.

6. I understand that, in the event that this Application is
not granted by the Board, nothing contained herein shall be
binding upon me or construed to be an admission of any act of
misconduct charged against me, such Application shall not be used
against me in any way and shall be kept in strict confidence
during the pendency of the professional misconduct disciplinary
proceeding; and such denial by the Board shall be made without
prejudice to the continuance of any disciplinary proceeding and
the final determination by the Board pursuant to the provisions

of the Public Health Law.

7. I agree that, in the event the Board grants my
Application, as set forth herein, an order of the Chairperson of

the Board shall be issued in accordance with the same.

8. I agree that in the event I am charged with professional
misconduct in the future, this Application for Consent Order and
the admissions contained herein shall be admitted into evidence

in said proceeding.

9. I am making this Application of my own free will and
accord and not under duress, compulsion or restraint of any kind

oY manner.
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JEFFREY ROSEN, M.D.
RESPONDENT

Sworn to before me this
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STATE OF NEW YORK : DEPARTMENT OF HEALTH

STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

____________________________________________ X
IN THE MATTER : APPLICATION
OF : FOR
JEFFREY ROSEN, M.D. : CONSENT
———————————————————————————————————————————— X ORDER

The undersigned agree to the attached application of the
Respondent and to the proposed penalty based on the terms and

conditions thereof.

DATE : 'Q/;L‘) 22 %D@c\

JEFQREY ROSEN, M.D.

DATE : WI‘M g;/ /915 //!/ WW%Q)

WILLIAM L. WOOD, JR.
Attorney for Respondent

DATE : @%@(&U ‘%i 1295

CINDY / FASCIA

ASSOCIATE COUNSEL

Bureau of Professional
Medical Conduct




DATE :

DATE:

nnn.6i\QQS

§ Nevenlm 1998

<

}*%Dm; M~ Yo

KATHLEEN M. TANNER
DIRECTOR

Office of Professional Medical
Conduct

%ﬂm& VMM%D

CHARLES J. VACANTI,

CHAIRPERSON

State Board for Professional
Medical Conduct




STATE OF NEW YORK : DEPARTMENT OF HEALTH

STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

___________________________________________ X
IN THE MATTER : STATEMENT
OF : OF
JEFFREY ROSEN, M.D. : CHARGES
___________________________________________ X

JEFFREY ROSEN, M.D., the Respondent, was authorized to
practice medicine in New York State on June 3, 1975, by the
issuance of license number 123819 by the New York State' Education
Department. Respondent is currently registered with the New York
State Education Department to practice medicine with a

registration address of 104 Hackett Boulevard, Albany, New York
122009.

FA AL ALLEGATION

1. Respondent provided medical care to Patient A
(identified in the Appendix) as her obstetrician-gynecologist on
various occasions from on or about September 1986 through on or
about March 1992 at Respondent's office, located at 104 Hackett
Boulevard, Albany, New York (hereinafter "Respondent's office").
Respondent, on or about December 26, 1989, during an office visit

by Patient A for medical care, engaged in the following conduct:

a. Respondent kissed Patient A on the lips.

b. Respondent kissed Patient A's breasts.

EXEIBIT A




d. Respondent told Patient A that he "had wanted to do
this from the first time he saw her" or words to such
effect.

e, Respondent told Patient A that he "needed to be with
her" or words to such effect.

2. Respondent, from on or about December 28, 1989, through
on or about February 1992, engaged in a sexual relationship with
Patient A, during which time Respondent continued to provide

medical treatment to Patient A.

3. Respondent, at various times during the time period
that he was involved in a sexual relationship with Patient A,
told Patient A that she should have a tubal ligation, or words to

such effect.

4. Respondent, on or about March 28, 1990, during a
scheduled appointment for medical care of Patient A, had sexual

contact with Patient A in his office.

5. Respondent, in late June and/or early July 1991, during
the time he was involved in a sexual relationship with Patient A,
was told by Patient A that she believed she was pregnant.

Respondent thereafter engaged in the following conduct:

a. Respondent, on or about July 1, 1991, told Patient A to
go to Bender Laboratories for a pregnancy test, told
her to pay cash for the test, and/or told her not to
put the test on her health insurance.

b. Respondent, after discussing the positive pregnancy

test with Patient A, told Patient A to come to his
office after hours, when none of the other medical

2




physicians or staff were present, so that Respondent
could perform an abortion on Patient A, or words to
such effect.

Respondent, when Patient A suggested that she should
consult another physician about the pregnancy,
discouraged her from doing so.

Respondent, on or about July 3, 1991, performed a
procedure to terminate a pregnancy on Patient A in his
office.

Respondent, with regard to the procedure he performed
on Patient A on July 3, 1991, recorded in Patient A's
medical record that Patient A had complained of
"irregqular bleeding and cramping...progressing to
hemorrhage" when, in fact, Patient A had not complained
of or experienced such conditions, and Respondent knew
such facts.

Respondent, with regard to the procedure he performed
on Patient A on July 3, 1991, recorded in Patient A's
medical record that the procedure he performed was a "D
& C" for "irregular bleeding and cramping," when, in
fact, Respondent's purpose in performing the procedure
was to terminate a pregnancy, and Respondent knew such
facts.

SPECIFICATION OF CHARGES

FIRST SPECIFICATION

IMMORAL CONDUCT

Respondent is charged with professional misconduct under

N.Y. Educ. Law §6530(20) (McKinney Supp. 1994) by reason of his

having committed conduct in the practice of medicine which

evidences moral unfitness to practice medicine, in that

Petitioner charges:

The facts in Paragraphs 1 and 1l(a), and/or 1(b), and/or
1(c), and/or 1(d); and/or 2; and/or 3; and/or 4 and/or
5 and 5(a), and/or 5(b), and/or 5(c), and/or 5(d),
and/or 5(e), and/or 5(f).
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SECOND SPECIFICATION
FRAUDULENT PRACTICE

Respondent is charged with professional misconduct under
N.Y. Educ. Law §6530(2) (McKinney Supp. 1994) by reason of his

practicing medicine fraudulently, in that Petitioner charges:

2. The facts in Paragraphs 5 and 5(e) and/or 5(f).

THIRD SPECIFICATION

INADEQUATE RECORDS

Respondent is charged with professional misconduct under
N.Y. Educ. Law §6530(32) (McKinney Supp. 1994) by failing to
maintain a record for a patient which accurately reflects the
evaluation and treatment of the patient, in that Petitioner

charges:

3. The facts in Paragraphs 5 and 5(e) and/or 5(f).

DATED: &w& ‘/ 1995

Albany, New York

PETER D. VAN BUREN

Deputy Counsel

Bureau of Professional
Medical Conduct




EXHIBIT "B"
TERMS OF PROBATION
JEFFREY ROSEN, M.D.

Respondent, during the period of probation, shall conduct
himself in all ways in a manner befitting his professional
status, and shall conform fully to the moral and
professional standards of conduct imposed by law and by his
profession;

Respondent shall submit written notification to the New York
State Department of Health (NYSDOH), addressed to the
Director, Office of Professional Medical Conduct, New York
State Department of Health, Corning Tower Building, 4th
Floor, Empire State Plaza, Albany, New York 12237 of any
employment and practice, of Respondent's residence and
telephone number, of any change in Respondent's employment,
practice, residence, or telephone number within or without
the State of New York; ‘

Respondent shall submit to OPMC, no later than the first

of the period of probation, written proof from
the Divison of Professional Licensing Services (DPLS), New
York State Education Department (NYSED), that Respondent has
paid all registration fees due and owing the NYSED and
Respondent shall cooperate with and submit whatever papers
are requested by DPLA with regard to said registration fees.

Respondent shall submit to OPMC, no later than the first Lwo
months of the period of proabation, written proof that (a)
Respondent is currently registered with the NYSED, unless
Respondent submits written proof that Respondent has advised
DPLS, NYSED, that Respondent is not engaging in the practice
of medicine in New York State and does not desire to _
register, and that (b) Respondent has paid any fines which
may have previously been imposed upon Respondent by the
Board or the Board of Regents.

Respondent, during each year of the period of_probatign
commencing with the year in which the suspension of license
is stayed, shall successfull complete fifty (50) hours of
Category I Continuing Medica Education, for a total of two
hundred fifty (250) hours, in the area of medical ethics.
Respondent must seek approval in advance from OPMC for any
courses which he proposes to take in satisfaction of this

requirement.

Respondent shall undergo psychiatric treatment, if such
treatment is recommended by the psychiatrist referred to_in
paragraph 5(a) of the Application for Consent Order ani for
so long as recommended by that psychiatrist or any
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10.

11.

12.

subsequent treating psychiatrist. Any subsequent treating
psychiatrist shall be subject to the approval of OPMC, shall be
aware of and have a copy of the Application for Consent Order and
Exhibits A, B and C, and shall submit to OPMC a written
acknowledgement that he or she will provide treatment to
Respondent in accordance with the Terms of Probation.

Respondent shall cause any psychiatrist providing treatment to
him under the Terms of Probation to submit to OPMC written
quarterly reports the first year of probation and biannual
reports thereafter regarding Respondent's status, progress,
compliance with treatment needs, and need for further treatment.

Respondent shall assure that his practice of medicine 1s
monitored by the Board Certified obstetrician/gynecologist
referred to in Paragraph 5(b) of the Application for Consent
Order. Any subsequent monitor of Respondent's practice shall be
aware of and have a copy of the Application for Consent Order
and Exhibits A, B, and C, and shall submit to OPMC written
acknowledgement that he or she will monitor Respondent's
practice of medicine in accordance with the Terms of Probation.

Respondent shall cooperate with the monitoring of his practice
of medicine by the monitor. The monitoring shall include random
review of Respondent's patient records from both his private and
institutional practice and discussion with Respondent of his
treatment of randomly selected patients and may include, at the
discretion of the monitor, any other reasonable means of
monitoring Respondent's practice.

Respondent shall cause the monitor of his practice of medicine
to submit to OPMC written quarterly reports the first year of
Respondent's probation. Thereafter, for the remainder of the
probationary period, Respondent shall cause the monitor to
submit reports to OPMC every six months.

Respondent shall be required to have quarterly meetings during
each vyear of probation with the Director of OPMC or her
designees regarding Respondent's compliance with the terms of
his probation, Respondent's insight into his conduct which
resulted in this disciplinary action, Respondent's present
conduct with his patients, and other matters relevant to
insuring Respondent's compliance with his probation and assuring
that Respondent will conduct himself appropriately with his
patients in the future.

Respondent, during the period of probation, is required to have
a female chaperon present in the room at all times for all
physical examinations, medical treatments, and procedures. All
such female chaperons must be licensed or certified medical
professionals approved in advance by OPMC. All such persons who
will be serving as chaperons areas required to sign affidavits
indicating that they have read the Application for Consent
Order, Exhibit A (the Statement




13.

14.

15.

of Charges, Exhibit B (the Terms of Probation)and Exhibit C
(the ACOG Opinion). Said affidavits to be signed by the
chaperons shall acknowledge that they have a responsibility
to report to OPMC, and shall indicate that they are to
report to OPMC immediately any failure of Respondent to
comply, including but not limited to any failure by
Respondent to have a chaperon present, and any sexually
suggestive or inappropriate comments by Respondent to a
patient. Said female chaperons are required to sign the
chart of any patient for any office visit on which the
chaperon was present. All persons who will be serving as
chaperons are required to provide their home addresses and
telephone numbers to OPMC. If at any time during the period
of probation a person who served as a chaperon leaves her
employment with Respondent, Respondent must notify OPMC
accordingly, and must obtain advance approval from OPMC for
any substitute chaperon. Any substitute chaperon must
submit the above described affidavit prior to commencing her
employment.

Respondent shall assure that at all times during the period
of probation, copies of the followin document, attached as
Exhibit C, be prominently displayed in his office waiting
room and that copies of such document be made available to
patients on request:

a. "SEXUAL MISCONDUCT IN THE PRACTICE OF OBSTETRICS AND
GYNECOLOGY: ETHICAL CONSIDERATIONS", AMERICAN COLLEGE
OF OBSTETRICS AND GYNECOLOGY (ACOG) COMMITTEE OPINION,
Number 144 - November 1994.

Respondent understands that payment for the services of
persons, treatment, and/or other matters rgfgrgnced in the
Terms of Probation is Respondent's responsibility.

Respondent, so long as there is full compliance with every
term herein, may practice his profession in accordance with
the Terms of Probation; provided however, that upon receipt
of evidence of noncompliance with or violation of any of
these terms, the Director of the Office of Professional
Medical Conduct and/or the Board may initiate a violation of
probation proceeding and/or such other proceeding against
Respondent as may be authorized pursuant to the Public

Health Law.



EXHIBIT C

[material referenced in Paragraph C
of Terms of Probation]
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Committee on Ethics

Number 144—November 1994

-

The privilege of caring for patients, often over a
long period of time, can yield considerable pro-
fessional satisfaction. The obstetrician-gynecolo-
gist may fill many roles for patients: as primary
physician, technology expert, prevention spe-
cialist, counselor, and confidante. Privy to both
birth and death, obstetrician-gynecologists as-
sist women as they pass through adolescence;
grow into maturity; make choices about sexual-
ity, partnership, and family; experience the sor-
rows of reproductive loss, infertility, and illness;
and adapt to the transitions of midlife and ag-
ing. The practice of obstetrics and gynecology
includes interaction at times of intense emotion
and vulnerability for the patient and involves
both sensitive physical examinations and medi-
cally necessary disclosure of especially private
information about symptoms and experiences.
The relationship between physician and patient,
therefore, requires a high level of trust and pro-
fessional responsibility.

Trust of this sort cannot be maintained with-
out a basic understanding of the limits and
responsibilities of the professional’s role. Physi-
cian sexual misconduct is an example of abuse
of limits and failure of responsibility. The val-
ued human experience of the physician-patient
relationship is damaged when there is either
confusion regarding professional goals and be-
havior or clear lack of integrity that allows
sexual exploitation and harm.

Sexual misconduct is of particular concern in
today’s environment of shifting roles for women
and men, greater sexual freedom, and critical
evaluation of power relations in society (1-4).
Prohibitions against sexual contact between pa-
tient and physician are not new, however; they
can be found in the earliest guidelines in west-

kem antiquity. From the beginning, physicians

were enjoined to “do no harm” and specifically

Sexual Misconduct in the
Practice of Obstetrics and Gynecology:
Ethical Considerations

N

avoid sexual contact with patients (5). In the in-
tervening centuries, as the study of medical eth-
ics has evolved, attention has been focused on
respect for individual rights, the problem of un-
equal power in relationships between profes-
sionals and patients, and the potential for abuse
of that power (6).

In this context, the American Medical
Assodiation’s Councdil on Ethical and Judicial Af-
fairs developed a report, “Sexual Misconduct in
the Practice of Medicine,” condemning sexual
relations between physicians and current pa-
tients (7). It raises serious questions about the
ethics of romantic relationships with former pa-
tients. It is summarized as follows:

Sexual contact that occurs concurrent
with the physician-patient relationship
constitutes sexual misconduct. Sexual

or romantic interactions between physi-
cians and patients detract from the goals
of tie physician—patient relationship,
may exploit the vulnerability of the pa-
tient, may obscure the physician’s objec-
tive judgment concerning the patient’s
health care, and ultimately may be detri-
mental to the patient’s well-being (8).

The Council provides clear guidelines (7:

e Mere mutual consent is rejected as a jusafica-
tion for sexual relations with patients sunce
the disparity in power, status, vulnerabilty.
and need make it difficult for a patient to give
meaningful consent to sexual contact or
sexual relations.

o Sexual contact or a romantic relationstup con-
current with the physician-patient relanon-
ship is unethical.

o Sexual contact or a romantic relationshup with
a former patient may be unethical under cer-
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tain ciicumstances. The relevant standard is
the potential for misuse of physician power
and exploitation of patient emotions derived
from the former relationship.

e Education on ethical issues involved in sexual
misconduct should be included throughout
all levels of medical training.

* Phuysicians have a responsibility to report of-
fending colleagues to disciplinary boards.

The Society of Obstetricians and Gynaecolo-
gists of Canada has adopted a similar statement
that “acknowledges and deplores the fact that
incidents of physicians abusing patients do oc-
cur” and finds that “these incidents can include
‘sexual impropriety’ due to poor clinical skills,
chauvinism, or abuse of the power relationship
or outright systematic sexual abuse.” The Soci-
ety of Obstetricians and Gynaecologists of
Canada also supports the right to “informed,
safe, and gender-sensitive” care and recom-
mends “prompt treatment of the victims of
abuse” and “identification, discipline, and,
where possible, rehabilitation of the perpetra-
tors” (9).

Although much discussion of sexual miscon-
duct by physicians in the past decade has cen-
tered around the particular vulnerability that
exists within the psychiatrist-patient relation-
ship (10), sexual contact between patients and
obstetrician-gynecologists has also been docu-
mented. Physicians themselves acknowledge
that there is a problem, but the extent of the
problem is difficult to determine because infor-
mation relies on seif-reporting, which carries the
potential for bias in response.

The Committee on Ethics of the American
College of Obstetricians and Gynecologists en-
dorses the ethical principles expressed by the
American Medical Association and the Society
of Obstetricians and Gynaecologists of Canada
and affirms the following:

¢ Sexual contact or a romantic relationship be-
tween a physician and a current patient is al-
ways unethical.

¢ Sexual contact or a romantic relationship be-
tween a physician and a former patient may
also be unethical. Potential risks to both par-
ties should be considered carefully. Such risks
may stem from length of time and intensity of
the previous professional relationship; age
differences; the length of time since cessation
of the professional relationship; the former
patient’s residual feelings of dependency,
obligation, or gratitude; the patient’s vulner-
ability to manipulation as a result of private
information disclosed during treatment; or
physician vulnerability if a relationship initi-
ated with a former patient breaks down.

* Physicians should be careful not to mix roles
that are ordinarily in conflict. For example,
they should not perform breast or pelvic ex-
aminations on their own minor children un-
less an urgent indication exists. Children and
adolescents are particularly vulnerable to
emotional contlict and damage to their devel-
oping sense of identity and sexuality when
roles and role boundaries with trusted adults
are confused. [t is essential to ensure the
young person’s privacy and prevent subtly
coercive violations from occurring.

¢ The request by either a patient or a physician
to have a chaperon present during a physical
examination should be accommodated irre-
spective of the physician’s gender. Local prac-
tices and expectations differ with regard to
the use of chaperons, but the presence of a
third person in the examination room can
confer benefits for both patient and physician,
regardless of the gender of the chaperon.
Chaperons can provide reassurance to the
patient about the professional context and
content of the exam and the intention of the
physician and offer witness to the actual
events taking place should there be any mis-
understanding. The presence of a third party
in the room may, however, cause some em-
barrassment to the patient and limit her will-
ingness to talk openly with the physician
because of concerns about confidentiality.

If a chaperon is present, the physician should
provide a separate opportunity for private
conversation. If the chaperon is an employee
of the practice, the physician must establish
clear rules about respect for privacy and con-
fidentiality. In addition, some patients (espe-
cially, but not limited to, adolescents) may
consider the presence of a family member as
an intrusion. Family members should not be
used as chaperons unless specifically re-
quested by the patient.

¢ Examinations should be performed with
only the necessary amount of physical con-
tact required to obtain data for diagnosis and
treatment. Appropriate explanation should
accompany all examination procedures.

¢ Physicians should avoid sexual innuendo and
sexually provocative remarks.

¢ When a physician has questions and concerns
about his or her sexual feelings and behavior,
he or she should seek advice from mentors or
appropriate professional organizations (11).

* It is important for physicians to self-monitor
for any early indications that the barrier be-
tween normal sexual feelings and inappropri-
ate behavior is not being maintained (12).
These indicators might include special sched-
uling, seeing a patient outside of normal of-



fice hours or outside the office, driving a pa-
tient home, or making sexually explicit com-
ments about patients.

Physicians involved in medical education

should actively work to include as part of the :

basic curriculum information about both doc-
tor and patient vulnerability, avoidance of
sexually offen:ive or denigrating language,
risk factors for sexual misconduct, and proce-
dures for reporting and rehabilitation.
Physicians aware of instances of sexual mis-
conduct on the part of any heaith professional
have an obligation to report such situations to
appropriate authorities such as institutional
committee chairs, department chairs, peer re-
view organizations, supervisors, or profes-
sional licensing boards.

Physicians with administrative responsibili-
ties in hospitals, other medical institutions,
and licensing boards should develop clear
and public guidelines for reporting instances
of sexual misconduct, prompt investigation of
all complaints, and appropriate disciplinary
and remedial action.

In conclusion, sexual misconduct on the part

of physicians is an abuse of professional power
and a violation of patient trust. It jeopardizes the
well-being of patients and carries an immense
potential for harm. The ethical prohibition
against physician sexual misconduct is ancient
and forceful, and its application to contempo-
rary medical practice is essential.
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